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Despite the tens of millions of dollars in aid 
and concessional loans being spent in Cam-
bodia with the ostensible aim of securing land 
tenure and making the management of land 
and natural resources more equitable and 
sustainable, the evidence shows that tenure 
insecurity, forced evictions and large-scale 
land grabbing are escalating to alarming 
levels. Against this backdrop this discus-
sion paper proposes a better approach to 
development interventions in the land sector, 
in which processes and tools that elevate 
rights, transparency and accountability are 
incorporated throughout the project cycle and 
broader country strategy. The paper calls on 
development partners to adopt a ten-pronged 
framework for a human rights approach to 
development that aims to shift power to Cam-
bodia’s citizens and increase accountability of 
decision-makers and power-holders. 

The paper begins with a rationale for adopt-
ing a human rights approach to development.  
Human rights are the foundation of just and 
prosperous societies in which individuals have 
WKH�RSSRUWXQLW\�WR�OLYH�GLJQL¿HG��IXOO�DQG�PHDQ-
ingful lives. The ultimate goal of development 
should therefore be a society in which civil, 
political, economic, social and cultural rights 
are fully respected and enjoyed as social 
and legal guarantees on a non-discriminatory 
basis. The path of development will be most 
conducive to such an outcome if members 
of society are encouraged to be active and 
informed agents in the development process, 
including through public debate, and are able 
to hold decision-makers to account.

Cambodia is party to the main international 
human rights covenants and is thus legally 

bound by their provisions. The Royal Govern-
ment of Cambodia (RGC) bears the primary 
duty under international law to ensure that 
human rights are respected, protected and 
IXO¿OOHG�ZLWKLQ�&DPERGLDQ�WHUULWRU\��+RZHYHU��
other States party to the Covenants that 
SDUWQHU�ZLWK�WKH�5*&�DQG�SURYLGH�¿QDQFLDO�
and technical assistance to the development 
process in Cambodia also bear a measure of 
extraterritorial responsibility to uphold the hu-
man rights of Cambodian people.

)XO¿OOLQJ�WKHVH�OHJDO�REOLJDWLRQV�DQG�DFKLHYLQJ�
positive human rights outcomes requires the 
adoption of a comprehensive human rights 
approach to development, in which processes 
and tools are utilized to shift power towards 
the Cambodian people, and particularly those 
directly affected by development interventions. 
The alternative is to risk feeding into a politi-
cal economy characterized by abuse of power 
and an increasingly inequitable allocation of 
GHYHORSPHQW¶V�EHQH¿WV�DQG�EXUGHQV��'HYHO-
opment cooperation that does not challenge 
abuses of power through concerted measures 
is at best ineffective, wasteful and unsustain-
able, and at worst risks exacerbating the 
hardships suffered by the poorest and most 
marginalized groups and contributing to an 
increasingly inequitable society.

The central premise of a human rights ap-
proach to development is that in all aspects 
of the process there are rights-holders and 
duty-bearers. Making this notion meaningful 
requires the establishment of conditions and 
mechanisms that shift power towards people 
who are affected by the development project 
(rights-holders). It requires concerted efforts 
to strengthen the capacities and opportunities 
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of rights-holders, and particularly the most 
marginalized, to claim and exercise their rights 
within the context of the particular project and 
the development process more generally.  

Government bodies, donors and others in 
positions of power vis-à-vis the development 
process are perceived as duty-bearers: they 
have a duty to the people who are affected by 
development to respect their rights and make 
decisions and take actions that further their 
enjoyment of human rights. Integral to the role 
of duty-bearers is that they are accountable to 
the people who are affected by their decisions 
– the rights-holders. 

The most prominent recent land sector project 
in Cambodia, the Land Management and Ad-
ministration Project (LMAP) adopted a more 
technical approach to the objectives of, inter 
alia, strengthening land tenure security and 
resolving land disputes. The cornerstone of 
the project was systematic land registration. 
The project donors and implementers believe 
that LMAP was highly successful because a 
modern formal land registration system was 
developed, the technical capacity of the Minis-
try of Land Management, Urban Planning and 
Construction was vastly improved and over 
one million land titles were issued at a rela-
tively low cost by the project’s closure in 2009.

However human rights organizations and oth-
ers point to evidence that over the life of the 
project and since, the number and magnitude 
RI�IRUFHG�HYLFWLRQV�DQG�ODQG�FRQÀLFWV�DSSHDU�WR�
be increasing. Data shows that well over half 
of Cambodia’s arable land mass is controlled 
by companies through economic land con-
cessions and that many such concessions 
have been granted in recent years. Rural 
landlessness is high and escalating, and there 
is extreme and growing inequality of land 

ownership.

In relation to LMAP in particular, some of the 
most vulnerable households were excluded 
from the opportunity to strengthen their tenure 
status through land registration. The major-
LW\�RI�EHQH¿FLDULHV�KDYH�EHHQ�WKRVH�OLYLQJ�LQ�
rural areas not sought after by developers or 
speculators, and who are thus not those in 
most immediate need of the security that a 
land title aims to provide. Because no prog-
ress was made on transparently demarcating 
and recording State property, many legal pos-
sessors were told they live on State land and 
denied requests for title. Many of these house-
holds thereafter faced severe tenure insecurity 
and forced eviction. Meanwhile, households 
without legal possession rights, the most at-
risk families, were left to the same fate.

Despite the considerable “output” successes 
of LMAP, unjust power dynamics have not 
been addressed, resulting in exclusions of 
marginalized groups, entrenchment of a 
system of power abuse, and contributing to an 
increasingly inequitable distribution of devel-
RSPHQW�EHQH¿WV�DQG�EXUGHQV�

A framework for a human rights ap-
proach to development of the land 
sector

Ten elements of a human rights approach 
to development that aim to shift power from 
duty-bearers to rights-holders, and in particu-
lar to the most marginalized and vulnerable 
groups, are discussed in detail in Part 3. The 
way in which each element would be applied 
to a land administration project in Cambodia is 
also described. 
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In summary the ten elements are:

1. Human rights goals and strategy: 
Relevant human rights and the obliga-
tion to respect, protect and take steps to 
progressively realize those rights should 
form the basis of the development goals in 
a given sector. Setting human rights goals 
injects the value of universally agreed 
XSRQ�QRUPV�IURP�UDWL¿HG�LQWHUQDWLRQDO�FRY-
enants into the development agenda. The 
international human rights instruments 
WKDW�GH¿QH�DQG�H[SODLQ�HDFK�KXPDQ�ULJKW��
such as the General Comments of treaty 
bodies and the reports of Special Rap-
SRUWHXUV��VKRXOG�EH�GUDZQ�XSRQ�WR�GH¿QH�
goals to be achieved. A program strategy 
and design should then be developed to 
meet the goals, after consideration of all 
relevant options and taking into account 
lessons learnt from comparable contexts 
and programs. Priority should be given 
to those groups within society experienc-
ing the most severe deprivation of human 
rights or most at risk of suffering human 
rights violations. 

2. Human rights impact assessments, 
safeguards and mitigation measures:  
A thorough human rights impact assess-
ment of the development project should 
EH�FRQGXFWHG�WR�¿QG�ZD\V�WR�PD[LPL]H�WKH�
positive human rights impacts and to iden-
tify foreseeable risks that could lead to 
the violation of rights for particular groups. 
,GHQWL¿HG�ULVNV�VKRXOG�WKHQ�EH�DYRLGHG�
in the design of the project or mitigated 
through human rights safeguard policies, 
supported by well resourced programs to 
ensure proper implementation. Human 
rights safeguard policies and programs 
should be central and not peripheral to the 
development assistance.

3. Informed participation of rights-hold-
ers: Meaningful participation of people 
who will be directly affected by a develop-
ment project should occur from the earli-
est stages of project initiation, goal setting 
and design so that they can set priori-
ties, contribute ideas, express concerns 
DQG�LQÀXHQFH�GHFLVLRQ�PDNLQJ�IURP�WKH�
outset. Moreover, affected people must 
be informed from early stages about their 
rights under Cambodian law and relevant 
human rights safeguard policies, includ-
ing how to access legal remedies through 
accountability mechanisms. 

4. &OHDUO\�GH¿QHG�ULJKWV�DQG�GXWLHV� Hu-
man rights goals, strategies and safe-
JXDUGV�WKDW�KDYH�EHHQ�LGHQWL¿HG�DQG�
devised during the planning and design 
stage should be translated into clearly 
GH¿QHG�ULJKWV�DQG�FRUUHVSRQGLQJ�GXWLHV�
under the project. Human rights obliga-
tions of the government, preferably broken 
GRZQ�LQWR�VSHFL¿F�GXWLHV�RI�SDUWLFXODU�
ministries and authorities, and obligations 
of other development partners, need to be 
GH¿QHG�LQ�WKH�SURMHFW�DJUHHPHQW�GRFX-
mentation. Vague terminology that allows 
for unwarranted arbitrary discretion to be 
exercised by power-holders will heighten 
the risk of abuse of power and rights viola-
WLRQV��&RQYHUVHO\��FOHDU�GH¿QLWLRQV�DQG�
rules that identify duty-holders and require 
transparency in decision-making are key 
to reducing the risk of human rights viola-
tions.

5. Transparency: Critical information includ-
ing project design and preparation docu-
mentation, project agreements, budgets, 
supervision reports, evaluations and 
FRPSOHWLRQ�UHSRUWV�DV�ZHOO�DV�QRQ�FRQ¿-
dential decisions, actions, and processes 
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relating to the project must be made 
publicly available in an accessible form 
and language. Transparency is essential 
to the capacity of rights-holders to actively 
participate in all phases of the develop-
ment project, and to understand how their 
rights are being affected under the project. 
Transparency also has the effect of plac-
ing a check on the exercise of power by 
duty-bearers and making them more ac-
countable, and thus enhances public trust, 
FRQ¿GHQFH�DQG�VXSSRUW�IRU�WKH�GHYHORS-
ment project. Transparency policies and 
practices should actively aim to make 
relevant information accessible to affected 
marginalized groups, who for example, do 
not have access to the Internet, speak a 
different language or are illiterate.

6. Non-discrimination and equal treat-
ment under the law: The principles of 
non-discrimination and equal treatment 
under the law are fundamental compo-
nents of international human rights and 
are recognized as basic tenets in legal 
jurisdictions around the world. The guar-
antee of non-discrimination applies to both 
the process and outcomes of develop-
ment projects and programs. A develop-
ment program must not discriminate on 
any prohibited grounds in its design or 
implementation, by for example, adversely 
affecting a particular group or excluding a 
particular group from receiving its ben-
H¿WV��7KH�RXWFRPH�RI�D�SURMHFW��VXFK�DV�
law or policy, cannot discriminate through 
for example, provisions that disadvantage 
particular groups either in form or effect. 
Moreover during the implementation of the 
development project or program everyone 
is entitled to equal protection under the 
law. 

7. Gender equality: Distinctions, exclu-
sions or restrictions made either in form 
or substance on the basis of sex, which 
has the effect of impairing the enjoyment 
of rights, is contrary to States obligations 
under international law. Women must be 
afforded equal opportunities, protections 
DQG�EHQH¿WV�GXULQJ�WKH�SURFHVV�DQG�LQ�
the outcomes of all development projects. 
Given the cultural barriers to equal treat-
ment of women in Cambodia, develop-
ment projects will often need to incorpo-
UDWH�VSHFL¿F�LQWHUYHQWLRQV�WR�HQVXUH�WKDW�
women are able to actively participate in 
project design and implementation and 
do not face marginalization and exclusion 
IURP�UHFHLYLQJ�SURMHFW�EHQH¿WV��LQFOXGLQJ�
as a result of intra-community and intra-
household power asymmetries.

8. Accountability and rule of law: Provid-
ing an avenue for affected people to claim 
their rights in connection with a develop-
ment project, through an accessible, fair 
and impartial mechanism, is perhaps 
the single most important way to equal-
ize power relations in the development 
process. In the absence of an indepen-
dent court system, an alternative account-
ability mechanism authorized to assess 
DQG�PDNH�¿QGLQJV�LQ�UHODWLRQ�WR�YLRODWLRQV�
of the human rights safeguard policies 
is necessary. All development partners 
VKRXOG�FRPPLW�WR�DFW�XSRQ�WKH�¿QGLQJV�RI�
violations by the mechanism in order to 
ensure that effective remedies are avail-
able for harm suffered and that necessary 
corrections are made to the project. If the 
Cambodian government is unwilling to 
VXEPLW�WR�WKH�MXULVGLFWLRQ�DQG�¿QGLQJV�RI�
an alternative accountability mechanism, 
donors should nonetheless institute their 
own mechanism to investigate claims of 
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rights violations and commit to doing all 
they can to remedy harms and rectify proj-
ect problems. In cases in which the gov-
ernment refuses to work with development 
partners to remedy serious human rights 
violations, donors should be equipped to 
do so on their own, through for example, 
the establishment of a special reparations 
fund.

9. Country human rights strategy and 
monitoring process: A country human 
ULJKWV�VWUDWHJ\�LGHQWL¿HV�REVWDFOHV�WR�
equitable development, including unjust 
and abusive power dynamics and struc-
WXUDO�GLVFULPLQDWLRQ��,W�LGHQWL¿HV�SRWHQWLDO�
drivers of change, and develops a theory 
of change towards a more just society 
in which there is greater respect for and 
enjoyment of human rights. It discusses 
possible entry points for the progressive 
realization of human rights and identifes 
and assesses the likely effectiveness of 
a range of different responses by devel-
opment partners and the international 
community to human rights violations. The 
strategy assesses the risk of entrench-
ing existing inequitable power dynamics 
through various forms of engagement and 
support, and how best to avoid doing so. 
The human rights strategy of a particular 
development agency will focus on the hu-
man rights situation in sectors in which the 
agency engages or considers engaging. 

10. Donor coordination: The principle of do-
nor coordination should extend to country 
human rights strategies, efforts to prog-
ress the enjoyment of human rights, and 
to donor responses to major human rights 
violations. The effective implementation of 
a country human rights strategy and the 
XVH�RI�WRROV�LGHQWL¿HG�WR�WDNH�DGYDQWDJH�

of possible entry points is much more 
OLNHO\�LI�³OLNH�PLQGHG´�GRQRUV�DUH�XQL¿HG�
on these approaches and send a con-
sistent message about the boundaries 
of acceptable behavior. Donor coordina-
tion on human rights issues should occur 
through a variety of constructive methods 
and tools including capacity building and 
positive incentives. In the face of serious 
and systematic violations of human rights, 
coordinated leverage should be used, 
including through the threat of suspension 
of aid and, if necessary, the actual sus-
pension of aid, when no other approach is 
effective. 

Recently donors to the land sector have 
commenced or are investigating a number of 
potentially positive initiatives to address exist-
ing problems and gaps. These initiatives need 
to incorporate the elements of a human rights 
approach or they risk feeding into the pattern 
of manipulation by power holders to the detri-
ment of the poorest households. Given the 
resource-intensive and cultural changes that 
are required to adopt a comprehensive hu-
man rights approach, multilateral and bilateral 
development and aid agencies should incre-
mentally adopt the elements of a human rights 
approach in all of their projects and through-
out their organizations. In doing so, they will 
be supporting a development process that 
ZLOO�EH�XOWLPDWHO\�PRUH�HI¿FLHQW�DQG�HIIHFWLYH�
at achieving sustained and meaningful goals 
that contribute to a more just, prosperous and 
stable Cambodian society.
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In 2009 the Royal Government of Cambodia 
(RGC) declared its vision of land policy, “to 
administer, manage, use and distribute land in 
DQ�HTXLWDEOH��WUDQVSDUHQW��HI¿FLHQW��DQG�VXV-
tainable manner.”1 The policy, would, the RGC 
announced, contribute to achieving national 
goals of poverty alleviation, ensuring food 
security, natural resource and environmental 
protection, and socio-economic development.2

In lockstep with RGC, development partners 
active in the land sector claim that their ef-
forts aim to strengthen land tenure security, 
achieve more equitable and sustainable land 
and natural resource management, and pro-
mote more equitable land distribution. Mul-
tilateral and bilateral development agencies 
have poured tens of millions of dollars into the 
sector over the past decade to achieve these 

1  Kingdom of Cambodia, Declaration of the Royal Government on 
Land Policy, 1 July 2009.
2  Ibid.

objectives.3 

Meanwhile, human rights organizations 
have repeatedly called upon the Cambodian 
government to give effect to its international 
human rights law obligations, including by 
guaranteeing legal tenure security, especially 
for the poorest and most vulnerable segments 
of the population. They work closely with the 
communities most vulnerable to land grabbing 
and eviction to support them in their efforts to 
secure their land and housing rights. 

Despite these seemingly complementary 
agendas, faced with the realities of escalating 
land grabbing and forced evictions, donors 
and human rights organizations perceive the 
landscape through different lenses and have 
FRQÀLFWLQJ�DSSURDFKHV�WR�DFKLHYLQJ�WKHLU�
goals. 

 
3  The objectives of the Land Administration Sub-Sector Program 
(LASSP), for example, are:

1) To strengthen land tenure security and land markets, 
and prevent or resolve land disputes

2) To manage land and natural resources in an equitable, 
sustainable and effective manner

3) To promote land distribution with equity.
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Donors look toward the technical successes 
of their projects to date – including impressive 
capacity building achievements in the Minis-
try of Land, such that land adjudication and 
registration can now proceed largely with-
out external assistance, and the granting of 
almost two million titles around the country as 
of late 2011. They believe in the value of their 
aid and assistance and consider that they are 
making important contributions to the coun-
try’s progress. While development partners 
working in the land sector are certainly not 
oblivious to the problem of forced evictions, 
they perceive their projects as being essential-
ly unrelated to these cases.  They view their 
projects as working as well as they can within 
the boundaries of what is possible within 
the existing economic-political reality. They 
argue that their interventions, and in particu-
lar, efforts put into land registration, enhance 
tenure security for ordinary Cambodians and 
ZLOO�LQ�WKH�ORQJ�UXQ�UHGXFH�FRQÀLFWV�RYHU�ODQG�
and forced evictions. As such, resources are 
mobilized to speed up the implementation of 
land registration.

The attention of the human rights organiza-
tions, on the other hand, is captured by the in-
creasing number of communities in both urban 
and rural areas that are being forcibly dis-
placed from their lands, homes and livelihoods 
by the State, private companies, powerful 
individuals and/or military units. They witness 
the persecution of ordinary Cambodians who 
are brave enough to protest against pending 
evictions, and the violence and destruction 
that often accompanies forced evictions. They 
see communities being thrust deeper into pov-
erty and the impunity with which the powerful 
SHUSHWUDWRUV�LOOHJDOO\�SUR¿W�IURP�WKH�PLVHU\�RI�
others. Human rights organizations perceive 
that donor aid and assistance is, at the very 
least, doing little to prevent this situation, and 

at worst, bolstering those who are committing 
and enriching themselves through these hu-
man rights violations.

These organizations decry the current model 
of development aid and assistance to Cam-
bodia’s land sector and promote, instead, a 
human rights approach. 

The aim of this discussion paper is to explain 
the rationale for the call to change current de-
velopment practice and adopt a human rights 
approach, and to clarify what implementing 
the approach in the land sector entails in 
practice. 

The discussion that follows contains the fol-
lowing parts:

1. A rationale for adopting a human 
rights approach to development

2. Setting the context: Land sector de-
velopment in Cambodia

3. A framework for a human rights ap-
proach to development of the land 
sector. 

Our hope is that this paper provides a basis 
for discussion and action for policymakers, 
development practitioners and Cambodian 
civil society, in order to contribute to a more 
just and equitable development process, and 
ultimately, a more prosperous Cambodia in 
which all her people can thrive.
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A rationale for adopting a human rights approach to  
development

PART 1
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1.1 The value and legally binding  
nature of human rights in the context 
of development

The adoption in 1993 of the Vienna Declara-
tion and Programme of Action at the World 
&RQIHUHQFH�RQ�+XPDQ�5LJKWV�UHDI¿UPHG�WKH�
international consensus that “it is the duty of 
States, regardless of their political, economic 
and cultural systems, to promote and protect 
all human rights and fundamental freedoms.”4 
Underlying this consensus, and the Universal 
Declaration of Human Rights nearly half a 
century before it, was a recognition that hu-
man rights are the foundation of just and pros-
perous societies in which individuals have the 
RSSRUWXQLW\�WR�OLYH�GLJQL¿HG��IXOO�DQG�PHDQLQJ-
ful lives.  The starting point of this discussion 
is, therefore, that the ultimate goal of devel-
opment should be a society in which civil, 
political, economic, social and cultural rights 
are fully respected and enjoyed as social 
and legal guarantees on a non-discriminatory 
basis. The path of development will be most 
conducive to such an outcome if members 
of society are encouraged to be active and 
informed agents in the development process, 
including through public debate, and are able 
to hold government agencies to account for 
their decisions. Moreover, the contribution that 
each member of society can make to national 
development is maximized when people have 
the capabilities and opportunities afforded by 
human rights guarantees.5 This discussion 
paper thus takes the view that in the pursuit of 
just and prosperous societies, human rights 

 
4  Vienna Declaration and Programme of Action, 1993, paragraph 
5.   

5  See, Amartya Sen, Development as Freedom (Anchor Books, 
New York, 1999) and Martha Nussbaum, Creating Capabilities: 
The Human Development Approach (The Belknap Press, Cam-
bridge, 2011).

are intrinsically valuable and interlinked to 
both the process and outcomes of develop-
ment.

5HÀHFWLQJ�WKLV�UDWLRQDOH��WKHUH�LV�D�VWURQJ�OHJDO�
foundation for the notion that human rights 
must be respected and progressed during the 
process of development.  Cambodia and most 
RI�WKH�VWDWHV�WKDW�SURYLGH�¿QDQFLDO�DQG�WHFKQL-
cal support to Cambodia’s development are 
party to the main international human rights 
covenants and are thus legally bound by their 
provisions. As such, the International Cov-
enant on Civil and Political Rights (1966), the 
International Covenant on Economic, Social 
and Cultural Rights (1966) and the other main 
human rights treaties6 form a solid norma-
tive basis upon which to base development 
decisions.  The United Nations treaty bodies 
and other mechanisms have provided more 
SUHFLVH�GH¿QLWLRQV�RI�WKH�&RYHQDQW�SURYLVLRQV�
over the past two decades in order to assist 
JRYHUQPHQWV�LQ�XQGHUVWDQGLQJ�DQG�IXO¿OOLQJ�
their obligations. The result is a large and 
evolving body of binding international human 
rights law that has seminal importance for 
development.7

While the Royal Government of Cambodia 
(RGC) bears the primary duty under interna-
tional law to ensure that human rights are 

 
6��2WKHU�ZLGHO\�UDWL¿HG�KXPDQ�ULJKWV�WUHDWLHV�LQFOXGH�WKH�&RQYHQ-
tion on the Rights of the Child (1989), the Convention on the 
Elimination of Discrimination against Women (1979) and the 
International Convention on the Elimination of All Forms of Racial 
Discrimination (1966). 

7  In addition to the decisions of the regional human rights courts, 
human rights, including economic and social rights, have been 
the basis of national court adjudications, either as binding treaty 
obligations or as rights recognized in domestic law, in for example, 
Argentina, Bangladesh, Canada, Colombia, Finland, Germany, 
Kenya, Hungary, India, Ireland, Latvia, the Philippines, South 
Africa, Switzerland, Venezuela, and the USA.  (See, A. Nolan et 
al, ‘Leading Cases on Economic, Social and Cultural Rights: Sum-
maries – Working Paper No. 7’ (Geneva; COHRE, 2009).
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UHVSHFWHG��SURWHFWHG�DQG�IXO¿OOHG�ZLWKLQ�
Cambodian territory, states party to the 
Covenants that partner with the RGC and 
SURYLGH�¿QDQFLDO�DQG�RU�WHFKQLFDO�VXSSRUW�WR�
the development process also bear a measure 
of responsibility to uphold the human rights of 
Cambodian people. Beyond the obligations 
placed on a state vis-a-vis people living within 
its geographical boundaries, it is increasingly 
recognized that states also have extra-territo-
rial human rights obligations that are triggered 
in particular circumstances.8

Of particular relevance to this discussion is 
whether states are obliged to ensure that their 
development assistance facilitates the pro-
gressive realization of human rights and does 
not contribute to a retrogression in the enjoy-
ment of human rights in recipient countries. 
Indeed, by consenting to the provisions of the 
Charter of the United Nations, the Universal 
Declaration of Human Rights and the main 
International Covenants, states have commit-
ted to contributing to the realization of human 
rights for all. The International Covenant on 
Economic, Social and Cultural Rights in par-
WLFXODU�DI¿UPV�WKDW��

Each State Party to the present Covenant 
undertakes to take steps, individually 
and through international assistance and 
cooperation, especially economic and 
technical, to the maximum of its available 
resources, with a view to achieving pro-
gressively the full realization of the rights 
recognized in the present Covenant by all 
appropriate means...9

8  For example, the German Federal Ministry for Economic 
Cooperation and Development (BMZ) in its Strategy Paper on Hu-
man Rights in German Development Policy states: “Human rights 
impose obligations on states not only within their own territory but 
also in relation to their actions in international organisations and in 
other countries.” (BMZ Strategy Paper 4, 2011e) 

9  International Covenant on Economic, Social and Cultural Rights 
(1966), article 2.

The duty under this provision should be 
viewed as extending to both state recipients 
and benefactors of international assistance.

In September 2011, the Maastricht Principles 
on Extraterritorial Obligations of States in the 
area of Economic, Social and Cultural Rights 
were adopted by a group of experts in interna-
tional law and human rights.10 The Maastricht 
Principles clarify the scope and nature of 
VWDWHV¶�H[WUDWHUULWRULDO�GXWLHV��7KH\�DI¿UP�WKDW�
states have an obligation to respect, protect 
DQG�IXO¿OO�HFRQRPLF��VRFLDO�DQG�FXOWXUDO��(6&��
rights, inter alia, in situations over which state 
acts or omissions bring about foreseeable ef-
fects on the enjoyment of these rights outside 
its territory. These human rights obligations 
also extend to situations in which the state, 
acting separately or jointly, is in a position to 
H[HUFLVH�GHFLVLYH�LQÀXHQFH�RU�WR�WDNH�PHD-
sures to realize ESC rights extraterritorially.11 

The Principles clarify that states must desist 
from acts and omissions that create a real and 
foreseeable risk of nullifying or impairing the 
enjoyment of ESC rights in other territories.12 
States must refrain from any conduct that 
aids or assists another state to breach ESC 
rights obligations, where the former state does 
so “with knowledge of the circumstances of 
the act.”13 Presumably this would include, for 
H[DPSOH��WKH�SURYLVLRQ�RI�¿QDQFLDO�RU�WHFKQLFDO�
support to a project that is implemented in a 
manner that violates these rights, where the 

 
10  Maastricht Principles on Extraterritorial Obligations of States in 
the area of Economic, Social and Cultural Rights, 28 September 
������DYDLODEOH�DW��KWWS���ZZZ�¿DQ�RUJ�UHVRXUFHV�GRFXPHQWV�RWK-
ers/maastricht-principles-on-extraterritorial-obligations-of-states>

11  Ibid, paragraph 9.

12  Ibid, paragraph 13.

13  Ibid, paragraph 21.
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donor state was aware or should reasonably 
have been aware in the circumstances that 
the violation was likely to ensue. The Prin-
ciples further clarify that development coop-
eration agreements and standards must be 
interpreted and applied in a manner consistent 
with human rights obligations.14 

The notion that donor States should be limited 
and guided by human rights norms in its aid 
and development decision-making is thus a 
legally binding imperative. Yet respecting and 
IXO¿OOLQJ�KXPDQ�ULJKWV�REOLJDWLRQV�WKURXJK�GH-
velopment assistance in some cases requires 
fundamental shifts in the way development 
agencies currently approach their work. Satis-
fying these obligations is not to be understood 
in a reductive sense, such as funding the con-
struction of basic infrastructure, issuing grants 
to a few human rights organizations and 
sending observers at election time. Rather it 
involves the adoption of a comprehensive hu-
man rights approach to development aid and 
assistance.   

1.2 A human rights approach to  
development

At its most elementary level, human rights 
ODZ�SURYLGHV�WZR�IUDPLQJ�FRQFHSWV�WR�GH¿QH�
the relationship between citizen and State. 
Human rights place binding limits on State 
power, on one hand, and place responsibili-
ties on governments to adopt measures aimed 
at progressively increasing opportunities for 
members of society to thrive, on the other.  

These framing concepts are of course far from 
the reality in many developing countries. In 
Cambodia, the state frequently demonstrates 

 
14  Ibid, paragraph 17.

that it is neither constrained nor directed by its 
human rights treaty obligations. 

The challenge for practitioners of a human  
rights approach to development is to actively 
steer the development process onto a course 
in which it is increasingly the norm that the two 
framing concepts hold true. The alternative is 
to risk feeding into a political economy char-
acterized by abuse of power and an increas-
ingly inequitable allocation of development’s 
EHQH¿WV�DQG�EXUGHQV��7KH�UHVXOW�LV�WKDW�WKH�
opportunities and capacities of some groups 
within society to thrive within the context of de-
velopment are impeded by the abuse of power 
by others. These groups are not only excluded 
IURP�VKDULQJ�LQ�GHYHORSPHQW¶V�EHQH¿WV�EXW�
they are made to shoulder its costs, through 
for example, economic and physical displace-
ment, social disarticulation, and loss of cultural 
identity. Often these are the most vulnerable 
and marginalized groups in society, least 
equipped to bear the burden of these costs.  

Development cooperation that does not chal-
lenge abuses of power and formal and infor-
mal unjust power structures through concerted 
measures is at best ineffective, wasteful and 
unsustainable. At worst it risks exacerbating 
the hardships suffered by the poorest and 
most marginalized groups and contributing to 
an increasingly inequitable society. Regard-
less of frequently touted indicators of develop-
ment, including high economic growth rates, 
the development path is off-course from a 
human rights perspective when a situation of 
extreme power abuse and distributive injustice 
continues unabated.

Adopting a human rights approach means 
driving change by utilizing existing healthy 
power sources and relations, and shifting or 
breaking down unjust ones, at all stages of the 
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development process. Addressing power dy-
namics by strengthening rights and account-
ability at both the macro and micro (project) 
levels thus becomes fundamental to effective 
and sustainable development and aid delivery. 

The central premise of a human rights ap-
proach to development is that in all aspects 
of the process there are rights-holders and 
duty-bearers. Making this notion meaningful 
requires the establishment of conditions and 
mechanisms that shift power towards people 
who are affected by the development project 
(rights-holders). It requires concerted efforts 
to strengthen the capacities and opportunities 
of rights-holders to claim and exercise their 
rights within the context of the particular proj-
ect and the development process more gener-
ally. Conditions, mechanisms and capacity 
building efforts are designed so as to prioritize 
increasing the power of those in society who 
are currently the most vulnerable, or face dis-
crimination, exclusion and marginalization due 
to existing structures, customs and norms. 

Government bodies, donors and others in 
positions of power vis-a-vis the development 
process are perceived as duty-bearers: they 
have a duty to the people who are affected by 
development – the rights-holders – to respect 
their rights and to act so as to further their en-
joyment of human rights. As such, conditions 
and mechanisms are established to ensure 
that duty-bearers are accountable to those 
affected by their decisions. In societies with a 
GHPRFUDF\�GH¿FLW��DQG�ZLWK�QRQ�LQGHSHQGHQW�
or non-functioning judiciaries, particular care 
must be taken to establish accountability pro-
cesses and mechanisms that effectively shift 
power from duty-bearers to rights-holders. 

The necessity of addressing issues of power 
in order for development aid and assistance 

to be effective has for at least two decades 
been, at least implicitly, acknowledged in the 
literature and policy documents of multilateral 
and bilateral development agencies. Issues of 
power relations are inherent in the now ubiq-
uitous references by development agencies to 
the importance of, inter alia, good governance, 
accountability, anti-corruption, rule of law, 
transparency, participation and consultation, 
and sustainable development. All of these 
elements of effective development are intrinsi-
cally aimed at placing a check on the exercise 
of power of duty-bearers and shifting power to 
rights-holders, even though the language of 
rights and duties is rarely used. 

A human rights approach to development fun-
damentally differs from a utilitarian perspective 
because it takes the view that it is unaccept-
able for vulnerable and marginalized groups to 
VXIIHU�KDUPV�LQ�RUGHU�WR�DFFUXH�EHQH¿WV�IRU�WKH�
majority. To the contrary, measures must be 
taken to ensure those currently experiencing 
the most extreme conditions of human rights 
deprivations (ie. the poorest and most margin-
alized) are the priority targets of development 
efforts.

A human rights approach seeks to dig deeper 
than a needs-based approach to uncover 
the structural roots of poverty, inequity and 
exclusion and it addresses these as obstacles 
to healthy development towards an equitable 
society. It seeks to transform perceptions 
of power vis-à-vis the relationship between 
citizen and state so that people view the role 
of government as to serve their interests 
DQG�IXO¿OO�WKHLU�ULJKWV�WKURXJK�WKH�SURFHVV�RI�
development, in which they are active agents. 
As distinct from a needs-approach, a human 
rights approach places paramount importance 
on accountability so that rights-holders can 
claim their rights through fair and impartial 
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mechanisms and seek remedies if their rights 
are violated. 

A human rights approach to development also 
recognizes that economic growth in and of it-
self is not a development goal, but one means 
to the end of creating a just and prosperous 
society in which all people have the capaci-
ties, opportunities and freedoms necessary 
WR�OLYH�IXOO��PHDQLQJIXO�DQG�GLJQL¿HG�OLYHV��7KH�
approach recognizes that everyone should 
have an equal opportunity to both contribute 
WR�DQG�EHQH¿W�IURP�HFRQRPLF�GHYHORSPHQW�

Ultimately the effective implementation of 
a human rights approach to development 
UHTXLUHV�VXI¿FLHQW�UHVRXUFHV��FDSDFLWLHV�
and political will. Development projects and 
broader country support strategies should 
thus be aimed at increasing all of these ele-
ments to the extent that they are lacking. This 
means that project budgets should include the 
extra costs of putting the appropriate condi-
tions and mechanisms in place to shift power 
to local communities that are affected and 
ensuring that their rights are respected and 
IXO¿OOHG��7DUJHWHG�HIIRUWV�VKRXOG�EH�PDGH�WR�
improve the capacities of all relevant actors so 
that rights-holders are informed of their rights 
and are in a position to hold duty-bearers to 
account, while duty-bearers understand their 
obligations and how to implement them. Sup-
port to both rights-holders and duty-bearers 
should be ongoing through project cycles, 
often requiring increased capacity within aid 
and development agencies themselves. 

Donors must also take measures to increase 
political will including through establishing 
appropriate and relevant incentives for human 
rights change. Identifying and supporting 
human rights “champions” within and outside 
government and supporting civil society’s 

capacity to demand respect for their human 
rights are also important ways to increase 
political will.  As accountability is at the heart 
of a human rights approach, donors and the 
international community have an important 
role to play in making it clear that serious or 
persistent human rights violations are unac-
ceptable and cannot occur without repercus-
sions to the development partnership.

Adopting a human rights approach requires 
VSHFL¿F�LQWHUYHQWLRQV�WDLORUHG�WR�HDFK�FRQ-
text, sector and project. The context itself is 
dynamic and thus interventions need to be 
ÀH[LEOH�DQG�DGDSWLYH��7KLV�GLVFXVVLRQ�LV�FRQ-
cerned with development of the Cambodian 
land sector. Part 2 thus provides an overview 
of the land tenure history and development 
efforts over the past 15 years. It illustrates 
how, despite output successes, unjust power 
dynamics have not been addressed through 
these interventions, resulting in exclusions 
of marginalized groups and entrenchment of 
a system of power abuse, contributing to an 
increasingly inequitable distribution of devel-
RSPHQW�EHQH¿WV�DQG�EXUGHQV���3DUW���VHWV�RXW�
10 elements of a human rights approach to 
development and explains how they can be 
applied to Cambodia’s land sector to address 
and reverse these negative trends. 
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Setting the context: Development of the land sector in  
Cambodia

PART 2
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This section sets out the recent history of land 
rights and tenure in Cambodia and describes 
relevant development efforts in the sector in 
order to set the context for applying a human 
rights approach to development. The section 
focuses on land rights and tenure arrange-
ments as a subset of the land sector because 
land administration systems, and in particular 
land registration, have been the cornerstone 
of donor-supported development efforts in the  
over the past decade.

2.1 A brief history of land rights and 
tenure

During the Democratic Kampuchea regime 
from 1975 to 1979, private property rights 
–  which were introduced under the French 
protectorate and recognized throughout the 
Sangkum and Khmer Republic periods – were 
abolished and most land records were de-
stroyed. All property was claimed by the State 
(or Angkar). A new system of collectivized land 
use and agricultural production was imposed 
in rural areas during the Vietnamese-adminis-
tered People’s Republic of Kampuchea (PRK) 
period from 1979-1989. It was, however, 
not strictly enforced by the regime.15 Phnom 
Penh, which was evacuated and left largely 
vacant during the Khmer Rouge reign, saw 
DQ�LQÀX[�RI�KXQGUHGV�RI�WKRXVDQGV�RI�SHRSOH�
during this period and housing was occupied 
DQG�ODQG�VHWWOHG�XSRQ��ODUJHO\�RQ�D�µ¿UVW�FRPH�
¿UVW�VHUYHG¶�EDVLV��:KLOH�DOO�ODQG�UHPDLQHG�
property of the State, a small informal housing 
market developed during this period.16

15 Paul Rabe, From “Squatters” to citizens? Slum dwellers, de  
velopers, land sharing and power in Phnom Penh, Cambodia, 
Doctoral dissertation, University of Southern California, 2009, 
page 79. 

16 Ibid, page 78.

The PRK regime reinstated some measure of 
private property rights, although not complete 
ownership rights, in 1989 with a constitutional 
amendment that permitted citizens to “have 
full rights to hold and use land” as well as to 
bequeath land rights through inheritance. Oc-
cupation of land and buildings from the begin-
ning of the PRK period was legally recognized 
by sub-decree.17  The recognition of propri-
etorship and possession rights of occupiers 
ZDV�ODWHU�DI¿UPHG�E\�WKH������/DQG�/DZ��DO-
though, confusingly, the opening articles of the 
legislation declared all land State property.18 
The law also invalidated all property claims 
originating before 1979.19

In the early 1990s, with the withdrawal of the 
Vietnamese military and administration, social-
LVW�SROLFLHV�ZHUH�RI¿FLDOO\�DEDQGRQHG�DQG�D�
market economy was introduced under the 
tutelage of the United Nations administration, 
the International Monetary Fund, the World 
Bank, the Asian Development Bank (ADB) and 
other development institutions. Policies aimed 
towards private sector development and for-
eign investment, including the formalization of 
land ownership, were adopted. 

While no comprehensive formal land registra-
tion mechanism was established in the 1990s, 
land ownership, possession, use and transfers 
continued to be “informally” recognized by lo-
cal authorities through the issuance of various 
forms of documentation. Although the 1992 
Land Law provided the legislative basis for 
land registration, no clear mechanism or pro-
cess for it to occur was established until the  
 
 

17 Sub-decree No. 25 (1989). 

18 Land Law (1992), articles 1 and 2. 

19 Land Law (1992), article 1.
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enactment of the new Land Law in 2001.20  

The 1993 Constitution of the Kingdom of 
&DPERGLD�FRQ¿UPHG�WKH�ULJKW�RI�DOO�FLWL]HQV�WR�
own property, which cannot be taken by the 
State except in the public interest and with 
the payment of fair and just compensation in 
advance.21 In the early 1990s, Cambodia also 
UDWL¿HG�¿YH�LQWHUQDWLRQDO�KXPDQ�ULJKWV�WUHD-
ties, including the International Covenant on 
Economic Social and Cultural Rights, which 
has been interpreted as recognizing the right 
to secure land tenure as an essential compo-
nent of the rights to adequate housing and an 
adequate standard of living.22

A Department of Cadastre was established 
in 1989 under the Ministry of Agriculture. Of 
4.5 million applications lodged with district 
FDGDVWUDO�RI¿FHV�RYHU�WKH�QH[W�GHFDGH��MXVW�
RYHU���������µFHUWL¿FDWHV�RI�SRVVHVVLRQ¶�ZHUH�
JUDQWHG�GXH�WR�FDSDFLW\�GH¿FLHQFLHV��7KH�
process of land registration was slow, cum-
bersome and expensive.23  The Department 
was shifted to the Council of Ministers in the 
PLGGOH�RI�WKH�GHFDGH��UHÀHFWLQJ�DQ�HOHYDWLRQ�
in priority of issues relating to land access and 
control. In 1998 the Department of Cadastre, 
renamed the General Department of Cadastre 
and Geography, was relocated to the newly 

 
20  Management Report and Recommendations in response to the 
Inspection Panel Report: Cambodia LMAP, World Bank, January 
2011, paragraph 19. 

21  Constitution of the Kingdom of Cambodia (1993), article 44 

22  International Covenant on Economic, Social and Cultural 
Rights, art 11(1); UN CESCR, General Comment 4: The right to 
adequate housing (1991). 

23  Chan Sophalet. al., Land Tenure in Cambodia: A Data Update, 
CDRI, Working Paper 19, 2001, [4.3]; and Frank Van Acker, “Hit-
ting a stone with an egg? Cambodia’s rural economy and land 
tenure in transition”, Centre for Asian Studies (CAS) Discussion 
Paper, April 1999, page 37-38. 

established Ministry of Land Management, Ur-
ban Planning and Construction (MLMUPC).24

Following the partial reinstatement of pri-
vate property in 1989, and as a result of the 
distribution of land to farmers for cultivation, 
land holding distribution at the time was fairly 
equitable25 and people had a legal underpin-
ning for the private possession and use of 
their land.26 By 2000, however, the Cambo-
dia Development Resource Institute (CDRI) 
described agricultural land holdings as “highly 
unequal”.27 A number of factors led to the 
escalating inequality in landholdings and 
increasing landlessness in the 1990s. These 
included rapid population growth and fam-
ily size, further displacement as a result of a 
UHFXUUHQFH�RI�FLYLO�FRQÀLFW��UHWXUQLQJ�UHIXJHHV�
and demobilized soldiers who were in most 
FDVHV�QRW�JUDQWHG�DQ\�RU�VXI¿FLHQW�VL]HG�ODQG�
plots, unmanageable family debt burdens and 
so-called “distress sales” often due to family 
illness and high medical expenses.28

 
24  Ibid, [4.2].
 
25  Paul Rabe, op cit., page 83 (citing, Shaun Williams, Review of 
Secondary Sources Relating to Land Tenure and Access Issues 
(Phnom Penh: Oxfam Great Britain, Cambodia Land Project, 
1999)); and Frank Van Acker, “Hitting a stone with an egg? Cam-
bodia’s rural economy and land tenure in transition”, Centre for 
Asian Studies (CAS) Discussion Paper, April 1999, page 35. 

26  Note, however, that Greve and later Van Acker point out 
that “[a]t least a million people were put at a disadvantage by 
the private ownership rights granted in 1989: the refugees in 
third countries and Thailand, the border people living along the 
Cambodian-Thai border (Khmer Rouge areas), the internally 
displaced people, and those forcibly relocated to strategic hamlets 
inside Cambodia. Frank Van Acker, op cit, page 44, (citing Sophie 
Hanne Greve, “Land Tenure and Property Rights in Cambodia,” 
Phnom Penh, 1993, page 50). 

27  Sik Boreak, Land Ownership, Sales and Concentration in 
Cambodia, CDRI, Working Paper 16, 2000.  

28  Alfons Ullenberg, Foreign Direct Investment (FDI) in Land in 
Cambodia, GTZ, 2009, page 13. 
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Exacerbating this situation, the transition to 
privatization and a market economy in the ear-
O\�����V��DQG�DQ�LQÀX[�RI�FDSLWDO�DQG�LQFUHDV-
ing economic activity – including as a result of 
the arrival of 30,000 UN staff and other foreign 
agencies – soon led to “a dramatic increase 
in land prices as demand exceeded supply”,29  
particularly in Phnom Penh.  
 
These factors, coupled with the re-emergence  
of the patronage system and the absence of 
administrative and judicial protection of legal 
rights, soon led to an escalating pattern of 
land-grabbing and forced evictions. Citing 
UHFRUGHG�¿JXUHV�RI�DW�OHDVW�������XUEDQ�IDPL-
lies affected between 1990 and 1996, Paul 
Rabe describes a policy of forced evictions in 
Phnom Penh beginning during this period. He 
explains that: 

 
(YHQ�DV�KLJK�OHYHO�RI¿FLDOV�IURP�JRYHUQ-
ment, the police and the armed forces (in 
their private capacity) were stimulating 
squatting through their ties with informal 
brokers, and even as politicians were 
encouraging squatting for political gain in 
the run-up to the national elections in 1993, 
the Municipality of Phnom Penh and local 
authorities embarked on a violent forced 
eviction campaign.30

2QH�RI�WKH�MXVWL¿FDWLRQV�SXW�IRUZDUG�E\�WKH�
Municipality of Phnom Penh at the time was 
that “squatters” were “illegal” and “anarchic” 
because they were occupying land “to which 
other people held land titles”.31Rabe points out 
that this was “a dubious claim in the early 

 
29  Ibid. 

30  Paul Rabe, op cit, page 93. 

31  Ibid, (citing Bronwyn Curran, “Fate of Squatters in the Bal-
ance”, Phnom Penh Post, 25 February 1994). 

1990s, as no new land titling exercises had 
yet taken place since the PRK regime had 
declared all previous land rights invalid”.32 This 
included State land, which had not been fully 
GH¿QHG��GHPDUFDWHG�RU�UHJLVWHUHG��

The granting by both the government and mili-
tary of large tracts of agricultural land, forest 
DQG�¿VKLQJ�ORWV�WR�&DPERGLDQ�DQG�IRUHLJQ�
investors during the 1990s often led to the 
displacement of local communities from hous-
ing and farming land, and reduced access 
to forests, water and other essential natural 
resources.  
 
The granting of economic land concessions 
occurred with minimal transparency. Although 
legal regulations were developed in later 
years, concession rights have continued to 
be issued according to dubious criteria and 
without regard for social and environmental 
safeguards.  

The lack of certainty regarding land rights also 
affected private investors who were unable 
to clarify the land tenure situation relating to 
sought-after land.  Indeed, the widespread 
absence of land tenure security was – and re-
mains – a hindrance to the proper functioning 
of the market. As development and economic 
growth increased in the 1990s, tenure inse-
curity escalated. Further, as the policy and 
practice of forced evictions in the name of de-
velopment became entrenched, the problem 
of insecure land tenure became increasingly 
harder to correct and continued to distort the 
land and natural resource market and thus the 
wider economy. 

 
32  Ibid.
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2.2 Main donor efforts to clarify and 
secure land rights

The Land Law

In the mid-90s the ADB made a US$30 million 
dollar concessional loan package to the agri-
cultural sector conditional on the inclusion of a 
new, clearer legislative regime over land.33 

According to the ADB, “[a]mong the key objec-
tives of the loan was to introduce policy and 
institutional reform measures for market-ori-
ented agricultural development”.34 The draft-
ing of the new legislation began in 1996, with 
technical support from the ADB. The law, as 
described by the ADB, aimed to “overhaul the 
way land [was] managed and distributed, and, 
most importantly to protect property rights.”35

Urooj Malik, ADB’s Resident Representative 
in Cambodia at the time, regarded the pas-
sage of the law by the National Assembly in 
2001, as a “major milestone in the sustainable 
development and management of Cambodia’s 
natural resources given the gravity of gover-
nance issues in relation to landlessness.”36

The new Land Law, passed after an unprec-
edented consultation process, was indeed 
widely hailed as progressive and transforma-
tive, providing a strong legislative basis for the 

 
33  ADB Loan 1445-CAM(SF): Agriculture Sector Program, ap-
proved 20 June 1996. In the mid-90s the ADB was also providing 
WHFKQLFDO�DQG�¿QDQFLDO�VXSSRUW�IRU�XUEDQ�GHYHORSPHQW�SURJUDPV� 

34  ADB, Media Centre, “ADB Congratulates Cambodia on Pas-
sage of Land Law” 2001, available at <http://www.adb.org/Docu-
ments/News/CARM/2001/carm200101.asp>

35  Ibid.

36  Ibid.

equitable protection of land rights. Importantly, 
WKH�ODZ�FRQ¿UPV�WKDW�SHRSOH�ZKR�RFFXSLHG�
property before 31 August 2001, and meet a 
number of other conditions, have exclusive 
rights to the property, which can be transferred 
to full ownership.37 Such rights are known as 
“possession rights” and form the legal basis of 
the adjudication process in the land titling and 
registration program that commenced the fol-
lowing year. Importantly, the Land Law makes 
a penal offence any act that hinders peaceful 
possession of land in an area not yet covered 
by the cadastral index map.38 This means that, 
if a household has not yet had its rights to 
the land adjudicated and determined through 
proper legal processes, its possession of the 
land should not be interfered with, including by 
threat of or actual eviction. The effect of this 
provision is to place a legislative moratorium 
on eviction of all households whose rights 
have not yet been legally assessed. The Law 
also contains provisions that recognize indig-
enous peoples’ customary rights to land and 
vests the State with power to grant collective 
ownership over land to indigenous communi-
ties. The law provides for interim protection 
including against eviction until indigenous 
lands are registered. 

It must be noted that there remain serious leg-
islative gaps in terms of securing tenure and 
protecting people from forced eviction. Pos-
session of property that is State public prop-
HUW\��DV�GH¿QHG�E\�WKH�ODZ��RU�VRPHRQH�HOVH¶V�
private property is not legal. Any occupation of 
land that commenced after the passage of the 
law is also illegal. The Law leaves households 
that fall into these categories – potentially tens 

37  Land Law (2001), Article 38.

38  Land Law (2001), Article 248. 



14

of thousands –  without any form of tenure 
security or protection from forced eviction. 
The failure to include a comprehensive legal 
regime on a range of tenure forms, evictions, 
compensation and resettlement, either in 
the Land Law or in a supplementary law or 
sub-decree, is noteworthy given the scale of 
the practice of forced evictions that already 
existed at the time the law passed.

Nonetheless, for the majority of Cambodian 
households the new Land Law was a positive  
development in terms of providing legislative 
clarity of their tenure status and providing a 
legal framework for dispute resolution and the 
registration of land rights. 

The ADB recognized, however, that the 
enactment of a progressive Land Law would 
not be enough to secure property rights and 
transform the landscape of pervasive tenure 
insecurity. Malik noted upon the passage of 
the law by the National Assembly that the “true 
test for improving governance in resource 
management will be the implementation of the 
law.”39�7KH�$'%�DSSURYHG�D����������¿UVW�
phase TA in 2000 and a further $600,000 for 
a second phase TA in 2003 for assistance in 
implementing the Land Law, which included 
the drafting of necessary regulations; training 
RI�MXGJHV��ODZ\HUV�DQG�ODQG�UHJLVWU\�RI¿FHUV�
on the application of the law; and raising 
people’s awareness of their rights under the 
law and how to realize their rights.40 The ADB 
was cognizant that, despite the passage of the 
ODZ��SRZHUIXO�LQGLYLGXDOV��RI¿FLDOV��DQG�PLOLWDU\�
commanders were increasingly involved in 
land grabbing, and that, as a result, many 

 
39  ADB, Media Centre, op. cit.

40  ADB Technical Assistance to the Kingdom of Cambodia for 
Implementation of Land Legislation, December 2000, page 2.

people, especially the poor and powerless, 
continued to lose their land and were taking 
to the streets to demonstrate. In its phase one 
TA approval document the ADB emphasized 
that a “failure to restore a transparent and fair 
system of land ownership and an effective 
enforcement mechanism will increase social 
inequity and has the potential of leading to 
civil unrest, undermining the already fragile 
rule of law and state legitimacy.”41

The Land Management Administration 
Project 

With a clear legislative framework for claim-
ing property rights, registration and settling 
disputes now in place, the Cambodian govern-
PHQW��ZLWK�WKH�¿QDQFLDO�DQG�WHFKQLFDO�VXSSRUW�
of multilateral and bilateral donors, began to 
move forward with the process of land admin-
istration, including formal titling and registra-
tion. Pilot mapping and registration projects 
supported by Germany and Finland since the 
mid-1990s could now be scaled up into a full-
ÀHGJHG�ODQG�VHFWRU�SURMHFW�

The Land Management, Administration and 
Distribution Program (LAMDP) was to be 
implemented through a number of donor and 
government funded projects over a 15-year 
period. LAMDP aimed to give effect to key 
provisions of the 2001 Land Law, with the ob-
jectives of strengthening land tenure security 
and land markets, preventing and resolving 
land disputes, managing land and natural 
resources in an equitable, sustainable and 
HI¿FLHQW�PDQQHU��DQG�SURPRWLQJ�HTXLWDEOH�ODQG�
distribution. 

41  Ibid.
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The Land Management and Administration 
Project (LMAP)42 commenced in 2002 as the 
¿UVW�SKDVH�RI�/$0'3�43 LMAP was originally 
WR�EH�LPSOHPHQWHG�RYHU�¿YH�\HDUV��EXW�LQ������
was extended for a further two years.44

/0$3�ZDV�GHVLJQHG�WR�IRFXV�RQ�¿YH�NH\�
components: 

1. Development of land policy and regulatory 
framework: developing capacity of the  
Council of Land Policy, formulating policy, 
developing and drafting legal documents, 
and dissemination of policy, law and pro-
cedures.

2. Institutional development: long-term 
development of the MLMUPC, developing 
land management and administration edu-
cation programs, and developing a private 
surveying industry.

3. Land titling and development of a land 
registration system: information dissemi-
nation and community participation, sys-
tematic and sporadic titling, and develop-
ing a modern land registration system. 
 

42  The LMAP design documentation publically available are the 
World Bank’s Project Appraisal Document and the World Bank’s aide 
memoirs. Project design documentation of bilateral donors and the 
government has not been disclosed.  Thus the information that follows 
pertaining to project design is drawn from World Bank documents. 

43  Along with the land distribution program (LASED). 

 
44  In 2006 World Bank funding to LMAP was suspended following 
an investigation that revealed that 17 contracts had been mis-pro-
cured due to corruption, with a combined value of US$0.7 million. 
After remedial steps were taken, the project restarted in February 
2007. (World Bank Website, Cambodia: World Bank releases new 
statement and update, available at <http://web.worldbank.org/
WBSITE/EXTERNAL/COUNTRIES/EASTASIAPACIFICEXT/CAM
BODIAEXTN/0,,contentMDK:20947353~menuPK:50003484~page
PK:141137~piPK:141127~theSitePK:293856,00.html>

4. Strengthening mechanisms for land dis-
pute resolution: strengthening the Ca-
dastral Commissions and providing legal 
assistance for the disadvantaged.

5. Land management: Clarifying the pro-
cedures for identifying and demarcating 
different types of land.

The project’s primary donors were the World 
Bank (pledging $28.83 million), GTZ ($3.5 
million in technical assistance), and the Gov-
ernment of Finland ($3.5 million in technical 
assistance).45  
 
The Canadian International Development 
Agency (CIDA) joined the project in 2004 com-
mitting more than CN$10 million in both fund-
ing and technical assistance to components of 
LAMDP through to 2012.46

The successes, achievements, shortcomings 
and failures of LMAP have been the subject  
of much scrutiny and analysis in recent years, 
particularly by the World Bank, the World 
Bank Inspection Panel, independent analysts, 
researchers and NGOs. Broadly speaking, the 
narrative according to the project’s implement-
ers and bilateral supporters (Germany, Finland 
and Canada) is overwhelmingly positive, 
with emphasis placed on output successes 
in terms of numbers of titles issued, and 
increased institutional capacity to adjudicate 
and register land. This technical account of 
the achievements of LMAP’s implementation, 
captured in excerpts below, is countered by 
others such as human rights organizations, 

45   World Bank Website, LMAP summary, available at <http://sit-
eresources.worldbank.org/INTCAMBODIA/ Resources/Cambo-
dia_Project_Updates.pdf>

 
46  CIDA Website, Cambodia: CIDA funded projects, available at 
<http://www.acdi-cida.gc.ca/CIDAWEB/cpo.nsf/fWebCSAZEn?Rea
dForm&idx=01&CC=KH>
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researchers and the World Bank Inspection 
Panel, which have assessed LMAP’s imple-
mentation through a political-economy, human 
rights and/or safeguard policy compliance 
lens. In effect, these analyses, described 
below, point to a failure to address inherent 
unjust power dynamics, which allowed what 
became a narrow technical development proj-
ect to be manipulated by powerful interests to 
consolidate and expand their control of land-
holdings. This manipulation came in particular 
at the expense of marginalized groups who 
were excluded from having their rights recog-
nized during project implementation, putting 
them at risk of losing their land. 

The “positive” narrative is that there were 
VLJQL¿FDQW�RXWSXW�VXFFHVVHV�RI�WKH�ODQG�VHFWRU�
project, including the development of a mod-
ern formal land registration system, the im-
proved technical capacity of the MLMUPC and 
the issuance of over one million land titles. 
(1.6 million parcels were registered out of a 
total of approximately 11 million parcels.47) 
FINNMAP, the consulting company that pro-
vides technical assistance to Finnish-funded 
development cooperation projects in Cambo-
dia’s land sector, describes achievements in 
land administration as of 2011 (including from 
successor programs to LMAP) as follows:

The programme achievements so far 
are impressive: more than 2 million land 
parcels have been surveyed and adju-
GLFDWHG��GHOLYHULQJ�RI¿FLDO�ODQG�WLWOHV�WR�
SULYDWH�ODQG�RZQHUV�IRU�WKH�¿UVW�WLPH��0RUH�
WKDQ������FDGDVWUDO�RI¿FHUV�������ORFDO�
level decision-makers and 3500 cadastral 
commission members have been trained 
to undertake land registration, maintain 

 
47  Fabian Thiel, Gender Equality and Land Law in Cambodia, FIG 
Congress 2010, page 3.

the established land register and solve 
land disputes. The previous paper-based 
cadaster has been replaced by a digital 
cadaster and a countrywide geodetic net-
work and digital orthophoto coverage has 
been established. Today the land admin-
istration system in Cambodia stands out 
in a regional comparison. The systematic 
registration of land is more effective and 
less expensive than in the neighbouring 
countries and Cambodia is the only coun-
try to use modern digital technology to 
support land registration and the cadastral 
system.

It continues:

An important lesson from Cambodia is that 
successful technical assistance must  
be based on local needs, mutual trust and 
understanding, and be adapted to the 
local cultural and historical context. The 
solid results of the Cambodian project are 
due to both strong and committed local 
ownership and the long-term approach of 
the technical assistance teams. FINNMAP 
has mainly used long-term experts who 
thoroughly understand the local conditions 
and practices.48

A 2011 evaluation commissioned by CIDA of 
its contribution to land registration in Cambo-
dia, named: Land Titling in Cambodia: Secur-
ing 1000 Basic Human Rights Every Day, 
found that the Canadian project:

… is relevant to the needs of its Govern-
ment partner; effective in achieving the 
intended results; HI¿FLHQW�in mobilizing 
resources to surpass objectives and pro-
duce cost-effective outputs; and particu-
larly well-coordinated and harmonized  
 

 
48  Finnmap International Job Advertisement for a Land Registra-
tion/ Cadastral Expert, October 2011. 
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with the lead Government agency and 
other development assistance to land 
administration in Cambodia.  Compe-
tent partnering and commitment by the 
Government has led to one of the high-
est possible levels of ownership by the 
Government.  Not only does Cambodia 
own the management of this initiative, it 
actually pays a large part of its realization 
out of its own budget resources.49

3ODFLQJ�D�KLJK�VLJQL¿FDQFH�RQ�FRXQWU\�RZQHU-
ship, the evaluation states that:

The strength of the partnership allowed 
the Government partner to make its own  
decisions, exercising its ‘’right to error’’ as 
it learned by doing.  This is the paramount 
achievement of the partners… the basis 
on which everything else could be built.  
The inevitable mishaps and shortcomings 
will eventually be solved because Cambo-
dians drive the land sector in Cambodia, 
having been empowered and capaci-
tated to make the necessary improve-
PHQWV���&,'$¶V�HQOLJKWHQHG��ÀH[LEOH�DQG�
responsive management has allowed [the 
project] to adopt the essential iterative and 
holistic approach to transferring ownership 
to Government.  This being said, while 
CIDA, the Canadian project and the other 
international partners were highly effec-
tive in this undertaking, the Cambodian 
partners were the principal leaders and 
implementers of this successful develop-
ment initiative.50

Yet, in a prevailing environment characterized 
by increasing forced evictions, displacement 
and landlessness and the regular granting of 

 
49  Project Services International (PSI) Cambodia Land Adminis-
tration Support Project (CLASP), Evaluation Report: Land titling 
in Cambodia: Securing 1000 Basic Human Rights Every Day, 
September 2011, page 5.
 
50  Ibid.

dubious economic land concessions and min-
ing licenses, other observers have pointed to 
considerable failures in relation to the over-
riding land sector goals of improving the way 
land is managed and distributed, and securing 
property rights according to the law. So called 
“country ownership”, critics point out, has led 
to manipulation of the program and unchal-
lenged abuse of power to the severe detriment 
of excluded households and has at best done 
little to tackle the problem of forced evictions.

Local NGO Sahmakum Teang Tnaut (STT) 
has estimated that between 1990 and 2011 
approximately ten percent of Phnom Penh’s 
population was displaced, with the vast major-
ity experiencing displacement between 2000 
and 2011.51  
 
While the Ministry of Agriculture claims that 
a total of 1.19 million hectares of land have 
been granted as economic land concessions 
(ELCs), according to the Cambodian human 
rights organization LICADHO, as of February 
�����WKH�¿JXUH�LV�ZHOO�RYHU���PLOOLRQ��UHSUH-
senting more than 56 percent of Cambodia’s 
arable land mass.52 Another human  
rights organization, ADHOC, reports that in 
2010 alone 800,000 hectares of land were 
granted as ELCs.53 LICADHO maps show that 
a further 1.9 million hectares are the subject 
of mining concessions. The number of forced 
and threatened evictions from land granted 

 
51  STT, Facts and Figures 19 (May 2011): Displaced Families: 
Phnom Penh 1990 -2011. 

52  LICADHO, Economic Land Concessions and Mining Conces-
sions Map of Cambodia, 21-02-2012; and May Titthara and David 
Boyle, Kingdom’s arable land all but gone, The Phnom Penh Post, 
1 Mach, 2012, available at <http://www.phnompenhpost.com/
index.php/2012030154799/National-news/kingdoms-arable-land-
all-but-gone.html> 

53  May Titthara and David Boyle, op cit. 
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under these concessions, and the total impact 
on livelihoods as a result of local communities’ 
loss of access to the land is unknown. How-
HYHU��WKH�DOPRVW�GDLO\�UHSRUWV�RI�ODQG�FRQÀLFWV��
often violent, in connection with the conces-
sions, suggest an alarming magnitude of 
displacement and adverse impacts. Partly as 
a result of concessions, USAID has reported 
that landlessness has continued to climb, 
estimating rates of landlessness in 2009 
at between 20 to 40 percent.54 While these 
¿JXUHV�GR�QRW�QHFHVVDULO\�SRLQW�WR�GLUHFW�ÀDZV�
of LMAP per se, and clearly involve sources 
of power that extend well beyond the Ministry 
of Land, they do portray a problematic and 
worsening environment with respect to tenure 
security and the equitable management and 
distribution of land.

$�QXPEHU�RI�UHSRUWV�KDYH�IRXQG�VLJQL¿FDQW�
ÀDZV�LQ�/0$3�LWVHOI��VRPH�RI�ZKLFK�KDYH�
arguably contributed to the deteriorating situa-
tion described above. The report, Untitled, re-
leased by Bridges Across Borders Southeast 
Asia (BABSEA), Center on Housing Rights 
and Evictions (COHRE), and Jesuit Refugee 
Services (JRS) in 2009 found that vulnerable 
households with legitimate claims to land are 
routinely and arbitrarily denied access to land 
titling and dispute resolution mechanisms, 
undermining the project’s aim of reducing 
poverty and promoting social stability.55 The 
report states:

 
54  2009 estimate. USAID Land Tenure and Property Rights 
Portal, available at <http://usaidlandtenure.net/usaidltprproducts/
FRXQWU\�SUR¿OHV�FDPERGLD!
 
55  Mark Grimsditch, et al., Untitled: Tenure Security and Inequality 
in the Cambodian Land Sector, BABSEA, COHRE and JRS, April 
2009, page 1. (Full disclosure: the author of this discussion paper 
was an editor of the Untitled report)

A key factor in the design of LMAP, and 
one that has effectively excluded tens of 
thousands of households from being eli-
gible for titling, is that areas “likely to be  
disputed” and areas of “unclear status” 
would not be targeted by the titling sys-
WHP��7KHVH�WHUPV�DUH�QRW�GH¿QHG�LQ�WKH�
LMAP design, and in practice this has re-
sulted in a lack of access to the titling sys-
tem for households and communities that 
lie in the path of planned developments or 
concessions, or whose lands have been 
targeted by well connected individuals or 
companies. There are many examples 
of communities that, despite having well 
documented possession rights, are not 
targeted for systematic titling and have 
had requests for sporadic title ignored. 
This means that many households at risk 
of being evicted and becoming landless, 
even if they qualify for title under the Land 
Law, are not being served by this project.56

While some of the most vulnerable house-
holds were excluded from the opportunity to  
strengthen their tenure status through land 
registration, the report also found that the ma-
MRULW\�RI�EHQH¿FLDULHV�RI�V\VWHPDWLF�WLWOLQJ�KDYH�
been those living in rural areas that have not 
been sought after by developers or specula-
tors. While many systematic title recipients 
have been poor households, they have not 
necessarily been those in most immediate 
need of security that a land title aims to pro-
vide.57  The report states:

It could also be argued that the majority 
of those who have received title through 
LMAP already had relatively strong secu-
rity of tenure through the local tenure  
system that existed prior to the project. 

 
56  Ibid, page 3. 

57  Ibid, page 4. 
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It is apparent that LMAP has evaluated 
the success of the titling program largely 
based on its outputs, particularly the num-
ber of titles issued, rather than its impacts,  
such as clear improvements in tenure 
security and a reduction of land-grabbing 
and disputes.58

The report goes on to say that the exclusion 
of those communities at risk of displacement 
entrenches the inequitable system that existed 
before LMAP commenced: 

In areas where households have been 
able to access the new titling system, 
tenure security has likely been improved; 
however, by expanding access to titling 
through LMAP, the pre-existing tenure 
system has simultaneously been weak-
ened. This has arguably left urban and 
rural households that have been unable 
to access the new system, despite having 
possession rights, with weaker tenure and 
further exposed to accusations of being 
illegal “anarchic squatters.” In turn, these 
households may have become more vul-
nerable to land rights violations, including 
ODQG�FRQ¿VFDWLRQ�ZLWK�LQDGHTXDWH�FRPSHQ-
sation. The fact that these households do 
not have title is often used against them 
DV�D�MXVWL¿FDWLRQ�IRU�HYLFWLRQ��GHVSLWH�WKH�
fact that many have documented rights 
under the law. Meanwhile, the wealthy 
DQG�ZHOO�FRQQHFWHG�KDYH�OLWWOH�GLI¿FXOW\�
in acquiring land title in high value areas 
in which poor communities reside due to 
their connections or their ability to pay the 
KLJK�³XQRI¿FLDO�IHHV´�IRU�VSRUDGLF�WLWOH�59

The report also highlights serious problems 
in relation to unexplained gaps between the 
number of land plots adjudicated as having 

 
58  Ibid.
 
59  Ibid, page 7. 

possession rights and the number of titles 
actually issued; a low rate of registration of 
land transfers due to, inter alia, fee and tax 
implications; and corruption and ineffective-
ness of the Cadastral Commission and other 
land dispute resolution bodies.60

3HUKDSV�WKH�PRVW�VLJQL¿FDQW�VKRUWFRPLQJ�RI�
LMAP was the failure to make serious prog-
ress on the establishment of a State land 
management system, and in particular the 
transparent demarcation and recording of 
State public and private property. Doing so in 
accordance with the law would require a direct 
FKDOOHQJH�WR�SRZHUIXO�LQWHUHVWV�WKDW�SUR¿W�IURP�
D�ODFN�RI�¿QLWH�FODUL¿FDWLRQ�RI�6WDWH�ODQGKROG-
ings.  In this regard, Untitled states that:

A lack of adequate progress towards 
identifying State land has a crucial impact 
on the tenure security of Cambodia’s 
poor and those vulnerable to displace-
ment. Many legal possessors continue to 
be denied requests for title, as they are 
told they live on State land. Without any 
coordinated mapping and registration ac-
cording to proper procedures, and no ac-
cess to a database of results, this can be 
QHLWKHU�YHUL¿HG�QRU�GLVSURYHG��DQG�LQ�WKH�
vast majority of cases the weaker party 
loses out. The lack of progress on this 
component also threatens the success of 
the Social Land Concession (SLC) policy, 
which aims to provide secure tenure to 
landless or land poor families. SLCs can 
only be granted on State private land, and 
XQWLO�FRPSUHKHQVLYH�LGHQWL¿FDWLRQ�RI�6WDWH�
land is conducted, the progress of land  
distribution projects will continue to be 
slow.61

 
60  Ibid, page 4 and 5.
 
61  Ibid, page 6.
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In September 2009, a few months before 
the project was set to end, the Cambodian 
government rejected remaining World Bank 
disbursements to LMAP after the World Bank 
UDLVHG�D�QXPEHU�RI�VLJQL¿FDQW�SUREOHPV�ZLWK�
SURMHFW�LPSOHPHQWDWLRQ�ZLWK�KLJK�OHYHO�RI¿FLDOV��
The same month, LMAP became the subject 
of a World Bank Inspection Panel investigation 
when representatives of residents of Boeung 
Kak Lake, who were unjustly excluded en 
masse from the land adjudication process and 
faced forced eviction, submitted a request for 
inspection.62 The request was deemed eligible 
in December 2009 and the Inspection Panel 
¿QDOL]HG�LWV�,QYHVWLJDWLRQ�5HSRUW�LQ�1RYHPEHU�
2010. 

The Panel found that a number of World Bank 
safeguard policies had been breached in the 
design, implementation and supervision of 
LMAP and that this had contributed to the 
“grave harm” suffered by the Requesters and 
other households in similar situations.63  In 
SDUWLFXODU��WKH�3DQHO��FRUURERUDWLQJ�¿QGLQJV�RI�
the Untitled�UHSRUW��IRXQG�WKDW�³GHVLJQ�ÀDZV�
in the  Project led to the arbitrary exclusion 
of lands from the titling process and that 
this denied residents, especially the poor 
and vulnerable, the opportunity to claim and 
formalize their pre-existing rights through the 
adjudication process under LMAP.”64�7KLV�ÀDZ�
constituted a breach of the Bank’s Operational 
Policy on Project Appraisal.65  The Panel also 

 
62  The issue of exclusions is discussed further in Part 3.
 
63  World Bank Inspection Panel, 2010.Investigation Report, 
Cambodia: Land Management and Administration Project (Credit 
No. 3620-KH), November 23, 2010, [54] and [177]. 

64  Ibid, Annex 1, page 82. 

65  Ibid. 

found that Bank Management’s supervision 
of the Project “overlooked the critical issue of 
adjudicating private claims on land claimed by 
the State.”66 Finally, the Panel found that the 
Bank did not pay enough attention to the “so-
cial consequences of titling, including potential 
evictions,” and that it “should have detected 
the serious problems faced by people in the 
[Boeung Kak] area at an earlier stage, and 
considered appropriate actions.”67  Failing to 
do so, the Panel held, was not in compliance 
with the Bank’s policy on Project Supervi-
sion.68

Meanwhile, sans the World Bank, the bilateral 
donors have continued to provide their support 
to land registration and other aspects of land 
administration after the close of LMAP through 
the similarly constructed Land Administration 
Sub-Sector Program (LASSP). 

66  Ibid, Annex 1, page 78.
 
67  Ibid, [233]. 

68  Ibid.
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A framework for a human rights approach to development of 
the land sector

PART 3
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The sections below describe ten 10 interde-
pendent elements of a human rights approach 
to development and discuss, as an example, 
how a land administration project in Cambodia 
could adopt each of these elements. Although 
the discussion below focuses on land admin-
istration, the elements described should also 
be applied to  other aspects of land sector 
development, including land management and 
distribution. Indeed, with forests and other 
natural resources being destroyed or sold off 
at an alarming rate and high and escalating 
levels of landlessness, these aspects of land 
reform have deep-seated human rights impli-
cations. Land distribution and management 
should be prioritized in equal measure to land 
administration in order to ensure equitable 
and sustainable access to land and natural 
resources. For the sake of brevity, however, 
the land administration component is used as 
an example to illustrate how the 10 elements 
could be applied to land reform efforts.

The following elements are mutually support-
ing and interconnected, making the separate 
GLVFXVVLRQV�RI�HDFK�VRPHZKDW�DUWL¿FLDO���
However, it is hoped that the breakdown of the 
elements facilitates easier discussion, under-
standing and application of a human rights ap-
proach to development. The elements encom-
pass a combination of applied human rights 
standards and principles as well as strategies 
to make human rights meaningful, and indeed 
claimable, during the development process. 
It is recognized, however, that development 
projects are designed and implemented on 
a basis of ongoing negotiation between the 
government, development agencies and other 
stakeholders. In cases in which a government 
is unwilling or only partially willing to apply 
a human rights approach, or particular ele-
ments of the approach, partner development 
agencies should negotiate to the best of their 

ability processes and goals that will further, 
and not hinder, a human rights agenda.  In 
cases in which the overall advancement of hu-
man rights does not seem possible within the 
given constraints, donors should reconsider 
their support to the project and potentially the 
government in question.

1. Human rights goals and strategy
 
A human rights approach to development 
recognizes that the State has an obligation 
to take steps to progressively realize human 
rights within its maximum available resources, 
as well as a duty to refrain from human rights 
abuses and protect against human rights vio-
lations by third parties. These obligations, as 
they relate to relevant human rights, form the 
basis of the development goals in a given sec-
tor. These obligations also inform the rationale 
and goals of narrower development projects 
that, for example, support the construction of 
infrastructure. When a project’s main objective 
is to stimulate economic growth, the extent to 
which revenue from the project is likely to be 
used to contribute to the realization of human 
rights should be assessed, maximized through 
GHVLJQ��DQG�FOHDUO\�VWDWHG��0RUH�VSHFL¿F�DQG�
direct positive human rights impacts should 
be included as project goals and maximized 
through the design of the project. 

Setting human rights goals injects the value 
RI�XQLYHUVDOO\�DJUHHG�XSRQ�QRUPV�IURP�UDWL¿HG�
international covenants into the development 
agenda. Cambodia, like many of its develop-
PHQW�SDUWQHUV��KDV�UDWL¿HG�WKH�PDMRU�LQWHUQD-
tional human rights covenants and has thus 
committed to respect, protect and 
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SURJUHVVLYHO\�IXO¿OO�WKH�ULJKWV�WKHUHLQ�69 The 
international human rights instruments that 
GH¿QH�DQG�H[SODLQ�HDFK�KXPDQ�ULJKW��VXFK�DV�
the General Comments of UN Human Rights 
Treaty Bodies70 and the reports of Special 
Rapporteurs,71 should be drawn upon to 
GH¿QH�JRDOV�WR�EH�DFKLHYHG�ZLWKLQ�WKH�JLYHQ�
context.

Efforts to develop the land sector have a 
clear human rights dimension and affect the 
enjoyment of many human rights. The extent 
to which people have secure access to and 
control over land and natural resources has 
a direct bearing on their level of enjoyment 
of their rights to adequate housing, food and 
in many cases also water, work and health. 
Given the independence and indivisibility of 
human rights – and the central importance of 
land to people’s lives, community and society 
– other economic, social, cultural, civil and 
political rights are directly or indirectly affected 
by land sector development. 

A central objective of LMAP was to strengthen 
land tenure security. Tenure security is also 
one of the components of the right to  
 

69��&DPERGLD�UDWL¿HG�WKH�,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�
Political Rights, International Covenant on Economic, Social and 
Cultural Rights, the Convention on the Elimination of Discrimina-
tion Against Women, the Convention on the Rights of the Child, 
and the International Convention on the Elimination of All Forms 
of Racial Discrimination, amongst other human rights treaties, in 
1992. 

70  General Comments of treaty bodies, such as the Human 
Rights Committee and the Committee on Economic, Social and 
Cultural Rights, provide authoritative interpretations of the content 
of international human rights covenants.  

71  Special Rapporteurs are independent experts appointed by 
the United Nations Human Rights Council with the mandate to 
monitor, advise and report on particular human rights and the hu-
man rights situations in particular countries. Reports can include 
thematic analysis, recommendations and guidelines for the greater 
enjoyment of particular human rights. 

adequate housing72�DV�GH¿QHG�E\�WKH�81�
Committee on Economic, Social and Cultural 
Rights (CESCR) in its General Comment No. 
4.73 The CESCR GH¿QHV�tenure security as a 
legal guarantee against forced eviction, ha-
rassment and other threats.74 The Committee 
notes that tenure takes a variety of forms and 
is not limited to ownership. It places an obliga-
tion on States to “take immediate measures 
aimed at conferring legal security of tenure 
upon those persons and households currently 
lacking such protection, in genuine consul-
tation with affected persons and groups.”75 
Steps are to be taken progressively and in a 
non-discriminatory manner towards univer-
sal tenure security throughout the country in 
question.76

These and other interpretive instruments on 
the right to adequate housing hold important 
instructive value for setting development goals 
and objectives in the land sector. For example, 
an overriding goal for land sector development 
might be:  

Secure and equitable access to land, 
in order to help ensure that all Cam-
bodians can enjoy an adequate stan-
dard of living on a non-discriminatory 
basis.

72  The right to adequate housing is recognized in article 11 of the 
International Covenant on Economic, Social and Cultural Rights. 

73  UN CESCR, General Comment 4: The right to adequate hous-
ing (1991), paragraph 8. While secure land tenure is relevant to 
the enjoyment of other human rights, it has been given the most 
attention in international law documentation in relation to the right 
to adequate housing.

74  Ibid. 

75  Ibid. 

76  Forced Evictions: Analytical report compiled by the Secretary-
General pursuant to Commission resolution 1993/77, UN Doc E/
CN.4/1994/20 (1993), paragraph 160.
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A goal for the land administration sub-sector 
might be, for example:

Security of tenure is improved, es-
pecially for vulnerable and socially 
disadvantaged households and com-
munities, including a legal guarantee 
of protection from forced evictions.  

A program designed to meet this goal would 
necessarily work to bring about the legal 
recognition and conferral of a range of tenure 
types and arrangements to suit households 
and communities in different legal, social and 
economic situations, with a particular focus 
on those households and communities that 
currently have the weakest tenure security.  
It would also seek to develop and build the 
government’s capacity to implement a legal 
and regulatory framework on evictions and 
resettlement (discussed further in the follow-
ing section). 
 
By contrast, the overall goals of LMAP were to 
“reduce poverty, promote social stability, and 
stimulate economic development.” The vast 
PDMRULW\�RI�KXPDQ�DQG�¿QDQFLDO�UHVRXUFHV�
invested in this project and its successor pro-
gram, LASSP, have been primarily focused on 
determining and registering one form of tenure 
VWDWXV��SULYDWH�RZQHUVKLS��7KLV�UHÀHFWV�WKH�
dominant development agenda in which the 
notion of private property rights is perceived 
as a key pillar of economic growth and pov-
HUW\�UHGXFWLRQ��,W�DOVR�UHÀHFWV�WKH�+HUQDQGR�
GH�6RWR�LQÀXHQFHG�IRUPXOD�IDYRUHG�E\�WKH�
major development institutions, in which titling 
individual land plots unlocks access to capital 
for poor households, providing them with the 
opportunity to lift themselves out of poverty.77  
 

77  For example see Hernando de Soto, The Mystery of Capital 
(Black Swan, London, 2001).

Challenges and criticisms of this formula are 
now ubiquitous and the Cambodian experi-
ence, in which landlessness, land disputes 
and forced evictions continue to rise, and 
in which there is no concrete evidence that 
titling has increased access to credit for poor 
households, is in itself an important example 
of why a more holistic and nuanced approach 
is necessary. 

The LMAP project appraisal document (PAD) 
indicates that no substantive alternative op-
tions to the singular focus on land titling were 
considered to achieve the goal of improv-
ing land tenure security. Under the heading 
“Project Rationale” there is a brief section 
that describes two design options that were 
considered and rejected.78�7KH�¿UVW�FRQFHUQV�
the World Bank lending instrument to be used 
and the second explains why LMAP would not 
include a land distribution component. Neither 
of these considerations are alternatives to 
the substantive land administration system 
adopted by LMAP. A fairly standard land ten-
ure system exclusively focused on securing 
private ownership rights, as promoted by the 
dominant development paradigm, was appar-
ently the only road to consider. 

A human rights approach is antithetical to 
a “cookie-cutter” approach.  A land admin-
istration project that adopts a human rights 
approach would consider the range of options 
available to maximize tenure security in the 
short- and long-term across the board, with 
a focus on the most insecure and vulnerable 
groups. 

78  Project Appraisal Document on a Proposed Credit in the 
Amount of SDR 19.3 million to the Kingdom of Cambodia for a 
Land Management and Administration Project, January 29, 2002, 
page 11.
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Indeed, one clear problem with LMAP’s ap-
proach from a human rights perspective was 
that households without possession rights  
were never given the opportunity to achieve 
security of tenure. This approach left untold 
numbers of households insecure and exposed 
to forced eviction. This included households 
RQ�ODQG�GH¿QHG�DV�6WDWH�SURSHUW\�XQGHU�WKH�
Land Law as well as renters, together consti-
tuting a major segment of the population. 

A project designed to achieve human rights 
goals would create avenues for securing 
tenure of these vulnerable households. For 
example, there could have been an additional 
component of LMAP or a complementary 
project aimed at ensuring that these house-
holds would have also had the opportunity to 
strengthen their tenure security.79 This compo-
nent or project would widen the narrow focus 
of LMAP on ownership rights to a recognition 
and conferral of other forms of secure tenure, 
such as cooperative tenure arrangements on 
common property resources, and inheritable 
leasehold and usufruct rights on State prop-
erty that are only revocable in particular, clear 
and non-arbitrary circumstances. Similarly a 
component or separate project could have 
been initiated that prioritized the enforcement 
of protection of indigenous communal land 
rights as recognized in the Land Law. 

 
79  There was in fact a parallel UN-Habitat and Municipality of 
Phnom Penh program initiated at around the same time as LMAP, 
called the Phnom Penh Urban Poverty Reduction (UPR) Project, 
which aimed to upgrade and strengthen tenure security for low-
income informal settlements. However, the UPR Project only ever 
DLPHG�WR�VXSSRUW���������EHQH¿FLDULHV� LQ�3KQRP�3HQK��$OO�RWKHU�
households on land claimed by the State were left unprotected. The 
UPR project ended in 2005 before the land registration process 
was fully underway and the project was not effective in conferring 
OHJDO�VHFXUH�WHQXUH�WR�EHQH¿FLDU\�KRXVHKROGV�

2. Human rights impact assessments, 
safeguards and mitigation measures
 
Human rights impact assessments measure  
the impact of policies, projects and programs 
on the human rights of affected people. The 
aim of carrying out a human rights impact as-
VHVVPHQW�RI�D�GHYHORSPHQW�SURJUDP�LV�WR�¿QG�
ways to maximize the positive human rights 
impacts and to identify foreseeable risks that 
could lead to the violation of rights for particu-
ODU�JURXSV��,GHQWL¿HG�ULVNV�VKRXOG�EH�DYRLGHG�
in the design of the project or mitigated 
through human rights safeguard policies and 
programs.

Comparative studies about the experiences 
of other similarly situated countries should be 
examined and the likely manifestation in the 
Cambodian context assessed. For example, 
before introducing a centralized and formal-
ized land titling system, which in some other 
countries have in fact led to reductions of 
tenure security and other negative impacts, 
answers to the following types of questions 
should be explored: 

x� Is formalized land titling and the expected 
increase in land market activity likely to 
exacerbate land speculation?

x� Could this in turn increase the incen-
tive for the State and/or powerful private 
LQWHUHVWV�WR�FRQ¿VFDWH�ODQG�DQG�WKXV�
exacerbate insecurity and increase forced 
evictions?

x� Could this impede the capacity for land 
to be used in a manner that provides the 
PRVW�ZLGHVSUHDG�EHQH¿WV�DQG�ZLOO�WKLV�QH-
gate the social function of land and natural 
resources? 
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x� As prices rise, are distress sales likely 
to increase resulting in greater landless-
ness? 

x� Could rental prices increase on titled land, 
pricing one of the most vulnerable groups 
out of the market and, indeed, out of a 
house? 

x� Do the other necessary factors and institu-
tions exist to improve access to credit on 
manageable terms for the poorest house-
holds? Is it likely that titled land used as 
collateral for credit will lead to an increase 
in unmanageable debt burdens, and more 
frequent defaulting on interest repay-
ments, and thus the acquisition of land by 
creditors?

x� Could prevailing discrimination against 
women within society mean that women 
will be marginalized from and disadvan-
taged by the formal land titling process? 
Could formalization entrench this type of 
discrimination against women and other 
groups?

x� What is likely to happen to households 
that, once adjudicated, are found ineligible 
for title? Looking at the existing con-
text, are they likely to be forcibly evicted 
without access to alternative adequate 
housing?

x� Are there risks of arbitrary exclusions 
from the land titling system given existing 
patterns? Could the project result in in-
creased abusive and manipulative actions 
by power holders to displace poor and 
YXOQHUDEOH�JURXSV�IURP�WKHLU�ODQG�DQG�¿QG�
dubious ways to gain formal title? Could 
formalization entrench inequality?

x� What is the likely impact on indigenous 
customary tenure of formalization of 
a privatized land tenure system within 
the given context? Is there a danger of 
sudden and/or gradual displacement of 
communities from their ancestral lands as 
a result? 

Consideration of such questions would force 
the designers of the project to recognize that 
land titling does not occur in a vacuum and 
dominant assumptions that form the basis of 
WKH�GHYHORSPHQW�MXVWL¿FDWLRQ�IRU�ODQG�WLWOLQJ�
projects often do not hold true in complex 
developing country contexts. If a decision is 
made that registration of ownership rights is a 
sensible way to improve tenure security in the 
circumstances, an honest examination of this 
type will at the very least lead to the conclu-
sion that titling is not enough to reach human 
rights goals. Other components of the devel-
opment project are necessary to secure the 
rights of other groups and especially the most 
vulnerable. 

This analysis would identify risks of human 
rights violations that need to be monitored, 
avoided or mitigated through project design 
and implementation.  One of the main risks 
of a land registration project is that untitled 
households could be forcibly evicted either 
as a direct or indirect result of the project. 
For example, households found through the 
adjudication process to be ineligible for title, 
whether or not that process occurred with due 
process according to the law, could be made 
more vulnerable to forced eviction. The land 
registration process could also increase the 
LQFHQWLYH�RQ�SRZHUIXO�¿JXUHV�WR�FRQ¿VFDWH�
untitled land and forcibly evict residents in the 
expectation of a rise in land values once the 
area is registered. 
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Forced evictions constitute a gross violation of 
a number of human rights, including the right 
WR�DGHTXDWH�KRXVLQJ��7KH�SUDFWLFH�LV�GH¿QHG�
by the CESCR as “the permanent or tempo-
rary removal against their will of individuals, 
families and/or communities from the homes 
and/or land which they occupy, without the 
provision of, and access to, appropriate forms 
of legal or other protection.”80 The prohibition 
of forced evictions applies to all households, 
including owners, renters and informal set-
tlers.81 Forced evictions propel families into 
poverty and are thus counterproductive to the 
stated aims of all development cooperation 
agencies active in Cambodia’s land sector. 
Ending forced evictions should thus be at the 
top of the agenda of all development actors 
engaged in the land sector.

The establishment of clear rules that govern 
evictions, resettlement and compensation is a 
critical mitigation measure to counter the risk 
of forced evictions. The drafting and enact-
ment of such laws should be a central priority, 
and not a peripheral concern, of land sector 
development. In addition, donors to the land 
sector should have their own human rights 
safeguard policies, including a resettlement 
and compensation policy that is attached to all 
development projects in which forced evictions 
are a foreseeable risk.

A number of international human rights instru-
ments can be drawn upon to develop human 
rights-compliant eviction and resettlement 
laws and policies. For example, in its General 
&RPPHQW�1R����WKH�&(6&5�KDV�FODUL¿HG�WKDW�

 
80  UN CESCR, General Comment 7: Forced evictions, and the 
right to adequate housing (1997), paragraph 3. 

81  UN CESCR, General Comment 4: The right to adequate hous-
ing (1991), paragraph 8.

while forced evictions are in all cases a viola-
tion of international law, evictions are allowed 
in certain circumstances and when certain 
protections are properly in place. Evictions 
are only lawful in exceptional circumstances, 
such as to make way for a development that 
is genuinely in the public interest. All feasible 
DOWHUQDWLYHV�WR�HYLFWLRQ�PXVW�¿UVW�EH�H[SORUHG�
in consultation with the affected persons. 

In circumstances in which an eviction is con-
VLGHUHG�QHFHVVDU\�DQG�MXVWL¿HG��LW�PXVW�EH�FDU-
ried out in accordance with general principles 
of reasonableness and proportionality. 

The eviction must occur in strict compliance 
with procedural protections, including the fol-
lowing:

�� Those affected by the eviction must 
be provided with an opportunity for 
genuine consultation; 

�� All affected individuals must be given 
adequate and reasonable notice prior 
to the scheduled date of eviction; 

�� Within a reasonable time prior to 
the eviction taking place, informa-
tion about the proposed eviction and 
the alternative purpose for which the 
property is to be used, is to be made 
available to all affected persons; 

�� *RYHUQPHQW�RI¿FLDOV�RU�WKHLU�UHSUH-
sentatives are to be present during an 
eviction; 

�� All persons conducting the eviction 
DUH�WR�EH�SURSHUO\�LGHQWL¿HG��

�� The eviction must not take place in 
particularly bad weather or at night 
unless the affected persons consent 
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otherwise; 

�� Individuals affected must be provided 
with access to legal remedies; and 

�� Legal aid should be provided to per-
sons who require it to seek redress 
from the courts.82

No one should be made homeless or vulner-
able to the violation of other human rights as a 
result of eviction. The State is obligated to en-
sure in consultation with the affected families 
that they have access to adequate alternative 
housing, through, for example, resettlement to 
a location close to livelihood opportunities and 
with access to basic services.83

Another important instructive source for the 
development of human rights-compliant 
policies are the Basic Principles and Guide-
lines on Development-Based Evictions and 
Displacement, which were presented by the 
Special Rapporteur on adequate housing in 
his 2007 report to the Human Rights Council.84 
The World Bank, International Finance Corpo-
ration, the Asian Development Bank and other 
regional development banks have adopted 
involuntary resettlement policies that can also 
be drawn upon to the extent that they meet 
human rights standards.  

Importantly, the development of a resettlement 
law or policy must be accompanied by an 
implementing program. History shows 

82  UN CESCR, General Comment 7: Forced evictions, and the 
right to adequate housing (1997), paragraph 15.

83  Ibid, paragraph 16.

84  The Basic principles and guidelines on development-based 
evictions and displacement, Annex I of the report of the Special 
Rapporteur on adequate housing to the Human Rights Council 
(2007).

that the development of laws or the inclusion 
of such policies in development assistance 
agreements alone will do little to stop human 
rights violations, especially where the imple-
mentation of such policies are complex and 
resource-intensive. In the case of a resettle-
ment law or policy that will hinder the ability of 
powerful interests to continue the practice of 
DFFXPXODWLQJ�ZHDOWK�WKURXJK�ODQG�FRQ¿VFD-
tion, the challenge is even more stark. The 
gravity of the human rights violations involved 
means that the challenge cannot be ignored 
but must be tackled through a strategic and 
comprehensive development program that 
attempts to progressively improve the situ-
ation. The program would include training 
components to explain to relevant govern-
PHQW�RI¿FLDOV�WKH�H[WUHPH�EXW�DYRLGDEOH�KDUP�
caused to families, communities and society 
by forced evictions. It would build their capac-
ity to assess whether an eviction can be law-
fully carried out and if so, how to carry out the 
eviction in compliance with the law or policy, 
including all the procedural and substantive 
protections before, during and after evictions 
as set out above. The costs of implementing 
such a program should be factored into the 
wider development assistance agreement.  

A Resettlement Policy Framework (RPF) was 
in fact prepared for LMAP and attached to the 
credit agreement between the World Bank 
and the government, in accordance with the 
World Bank’s operational policies. The RPF, 
and the requirement for adherence to World 
Bank safeguard policies more generally, was 
an important mitigation measure for the risk of 
forced eviction of households found to be liv-
ing on land registered as State property under 
the project. 



29

The RPF, however, failed to provide protec-
tion against forced evictions in practice for a 
number of reasons, including an unrealistic 
assessment at the project appraisal stage 
that the risks of involuntary resettlement were 
small. Perhaps partly because of this erro-
neous assessment, which drastically down-
played the risk, no efforts were made to clarify 
the duties of the government under the policy 
and no implementing program or resources 
were attached. These failures became appar-
ent in the case of Boeung Kak, when residents 
found themselves facing forced eviction after 
being denied title en masse without having the 
opportunity to have their land rights adjudi-
cated under LMAP, despite the fact that their 
commune was a declared adjudication zone. 
The residents were denied due process when 
the area was de facto deemed by authorities 
to be State property, without adherence to the 
relevant legal procedures.85 The World Bank 
found that the Boeung Kak situation triggered 
the RPF, but the government took a different 
view –  a disagreement that ultimately led to 
the government’s decision to terminate the 
LMAP loan agreement prematurely and the 
UHVLGHQWV¶�GHFLVLRQ�WR�¿OH�D�FRPSODLQW�WR�WKH�
Bank’s Inspection Panel. (These problems will 
be discussed further under the sections on 
“Clarifying rights and duties”, “Non-discrimina-
tion and equality” and “Accountability”.) 

An important part of making human rights-
based eviction policies and programs suc-
cessful is to make it clear that respecting 

85  The legal procedures that must be followed to register land 
as State property are set out in Sub-Decree 118, Sub-Decree on 
State Land Management, 07 October, 2005 and Prakas No. 42 
RQ�,GHQWL¿FDWLRQ��0DSSLQJ�DQG�&ODVVL¿FDWLRQ�RI�6WDWH�/DQG���������
7KH�SURFHGXUHV�IRU�UHFODVVL¿FDWLRQ�RI�ODQG�IURP�6WDWH�SXEOLF�WR�
State private property are set out in Royal Decree on ‘Principles 
and Transitional Provisions on Transferring Public Properties of 
the State and Public Legal Entities’ 03 August, 2006. 

human rights does not pose an obstacle 
to development. Evictions are possible for 
genuine public interest development pur-
poses under human rights law, and in cases 
of private development, most people living 
on land required for a project will be willing 
to sell their land for a reasonable amount of 
compensation determined on the basis of a 
fair negotiation. A human rights approach and 
the prohibition on forced evictions, however, 
will mean that poor households are not made 
to shoulder the costs of development through 
forced eviction that will almost invariably lead 
to severe impoverishment and the elimination 
RI�WKHLU�RSSRUWXQLW\�WR�EHQH¿W�IURP�DQG� 
contribute to development of the country. 
Instead, human-rights compliant policies 
and practices will lead to a just develop-
ment process and an equitable distribution of 
EHQH¿WV��7KH�FRVW�RI�FDUU\LQJ�RXW�DQ�HYLFWLRQ�
and ensuring access to alternative adequate 
housing either, for example, through appropri-
ate compensation or the provision of appropri-
ate resettlement land must be internalized into 
development project budgets. The immediate 
¿QDQFLDO�FRVWV�WR�WKH�VWDWH��GHYHORSPHQW�SDUW-
ner or developer should pose a disincentive to 
carry out evictions unless there are no feasible 
alternatives. The long-term economic, social 
and political costs of carrying out forced evic-
tions that impoverish countless Cambodian 
families will ultimately outweigh any perceived 
short-term gains.

3. Informed participation of  
rights-holders 

Access to information and meaningful partici-
pation of the public is a key tool in creating 
‘bottom-up’ human rights change and more 
equal power relations in the context of de-
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velopment. Land reform and administration, 
in particular, is an issue of immense public 
importance and development approaches and 
plans should be subjected to critical public de-
bate. Informed active participation of civil soci-
ety in setting development goals and design-
ing and implementing development projects 
are essential in helping to challenge the power 
imbalances that currently characterize access 
to and control over land and natural resources 
in Cambodia. 

Meaningful participation of people who will 
be directly affected by a development proj-
ect should occur from the earliest stages of 
project initiation, goal setting and design so 
that they can set priorities, contribute ideas, 
H[SUHVV�FRQFHUQV�DQG�LQÀXHQFH�GHFLVLRQ�PDN-
ing from the outset. Valuing the participation 
of various stakeholders, and especially people 
who will be directly affected, recognizes that 
people have a right to be active agents in 
development that will affect their lives and 
KDYH�VLJQL¿FDQW�FRQWULEXWLRQV�WR�PDNH�DERXW�
the best way to achieve goals that are impor-
tant to them. It also recognizes that active 
and informed participants of a development 
process are better equipped to become active 
and informed citizens of a democratic state. 
Successful participation in a development 
project is thus not only an important part of the 
process but also a valuable end in itself.

Creating avenues for active participation 
UHTXLUHV�WKH�LGHQWL¿FDWLRQ�DQG�XWLOL]DWLRQ�RI�DS-
propriate participatory tools and techniques at 
the various stages of the project cycle for dif-
ferent groups. Ensuring access to information 
and meaningful participation requires a range 
RI�ÀH[LEOH�WRROV�DQG�DSSURDFKHV��LQFOXGLQJ�
interactive learning techniques and community 
level forums that provide accessible and safe 
environments for particular groups such as 

women and the poorest and most marginal-
ized people to express their needs, concerns 
and opinions. 

During the implementation of land tenure 
projects awareness raising and participation at 
the community and household-level is particu-
larly crucial at the adjudication stage, when 
land plots are demarcated, claims to a land 
parcel are recorded, and boundary and other 
disputes arise along with possibility of loss of 
access to land, eviction and resettlement. Ef-
fective community legal education and partici-
pation at this stage of the process is critical to 
a legitimate and successful land administra-
tion project.

LMAP was designed to include a public 
awareness and community participation 
(PACP) component during its implementa-
tion through the contracting of local NGOs to 
IXO¿OO�D�QXPEHU�RI�UROHV�LQFOXGLQJ�H[SODLQLQJ�
legal rights under Cambodian law, promoting 
the participation of women and other disad-
YDQWDJHG�JURXSV�DQG�H[SODLQLQJ�WKH�EHQH¿WV�
of registering land. However, no NGOs were 
contracted to carry out these roles appar-
ently because they were required to enter into 
contracts directly with the Ministry of Land and 
were unwilling to do so.86 Instead of redesign-
ing PACP in a more innovative and practical 
manner, the provision of information and par-
ticipation was limited to steps necessary for 
the land adjudication process to take place.87

86  Mark Grimsditch, op cit, page 43.

87  As required by Instruction relating to the Implementation of 
the Procedure of Establishing the Cadastral Index Map and Land 
Register, Ministry of Land Management, Urban Planning and 
Construction, No: 001DNS/SD/19 August 2002.
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An undisclosed 2006 “Independent Review 
of Transparency and Accountability Issues” 
in LMAP commissioned by GTZ reportedly 
found a systemic lack of information provided 
to households regarding the systematic titling 
process and the procedures involved. Ac-
cording to a World Bank Inspection Panel 
report, the Independent Review found that 
³WKH�SURSRVHG�EHQH¿FLDULHV��GR�QRW�NQRZ�µWKH�
who? What? Where? When? Why? and by/for 
whom?’ relating to the process”.88 The Review 
apparently states that households are not be-
ing adequately informed of “the potential  
issues of compensation/resettlement when 
the lands they claimed are disputed by the 
State” or on residents’ possible rights to 
compensation “as outlined in the RGC agreed 
social safeguards to be applied in the LMAP 
project”.89

Given the widespread lack of legal aware-
ness in the Cambodian population, access to 
information about laws, rights and how to ex-
ercise rights, is an important step to creating 
D�PRUH�OHYHO�SOD\LQJ�¿HOG�LQ�WKH�IDFH�RI�ODQG�
disputes with the state, powerful individuals 
and companies. Thus it is important that af-
fected people are informed about their rights, 
not only under Cambodian law but also under 
relevant human rights safeguard policies, in-
cluding how to access legal remedies through 
accountability mechanisms. If affected people 
are aware of the project and how it will affect 
them, as well as their rights and how 

 
88  World Bank Inspection Panel Investigation Report, Cambo-
dia; Land Management and Administration Project (Credit No. 
3650-KH), November 23, 2010, [174], (citing Declan O’Leary, 
Independent Review of Transparency and Accountability Issues 
in the Systematic Land Titling Field Systems and Procedures of 
the Land Management Administration Project (LMAP) Adjudication 
Areas, February 2006, page 16.)

89  Ibid, (citing Declan O’Leary, page iii and 16).

to access remedies, their power during the 
development process increases manifold. This 
wider understanding of access to information 
and how it relates to accountability is dis-
cussed further in section 7.

���&OHDUO\�GH¿QHG�ULJKWV�DQG�GXWLHV 

For a human rights approach to development 
to be effective, human rights goals, strategies 
DQG�VDIHJXDUGV�WKDW�KDYH�EHHQ�LGHQWL¿HG�DQG�
devised during the planning and design stage 
VKRXOG�EH�WUDQVODWHG�LQWR�FOHDUO\�GH¿QHG�ULJKWV�
and corresponding duties under the project.  

Human rights obligations of the government, 
SUHIHUDEO\�EURNHQ�GRZQ�LQWR�VSHFL¿F�GXWLHV�RI�
particular ministries and authorities, and obli-
gations of other development partners, need  
WR�EH�GH¿QHG�LQ�WKH�SURMHFW�DJUHHPHQW�GRFX-
mentation. For example, there must be a clear 
XQGHUVWDQGLQJ�RI�VSHFL¿F�GXWLHV�DQG�PHDVXUHV� 
to be taken to uphold the principles of non-
discrimination in the implementation of the 
project and obligations under human rights 
safeguard policies. Vague terminology that al-
lows for unwarranted arbitrary discretion to be 
exercised by power-holders will heighten the 
risk of abuse of power and rights violations. 
&OHDU�GH¿QLWLRQV�DQG�UXOHV�WKDW�LGHQWLI\�GXW\�
holders and require transparency in decision-
making are key to reducing the risk of human 
rights violations. (See further discussion and 
example in the section on “Transparency” 
below.)

Ensuring clarity and a mutual understanding 
of rights and duties of all development part-
ners to a project will also often require training 
of key implementers. All duty-bearers should 
be made aware of their obligations in connec-
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tion with the project and the implications of 
these obligations, including how they will be 
KHOG�DFFRXQWDEOH�IRU�QRQ�IXO¿OOPHQW�WKDW�OHDGV�
to harm. 

As mentioned above, one of the reasons that 
the Resettlement Policy Framework attached 
to the LMAP agreement was not effective in 
protecting people’s rights was that no efforts 
were made during the project agreement 
process to ensure that there was mutual 
awareness and understanding about what the 
RPF meant, when it would be triggered and 
what the precise obligations on development 
partners were in terms of implementation and 
resourcing.  It is possible that the government, 
DQG�FHUWDLQO\�UHOHYDQW�DXWKRULWLHV�DQG�RI¿FLDOV��
were not even aware of the existence of the 
RPF, let alone what it meant in practice. The 
extent of the World Bank task team’s knowl-
edge and understanding of the RPF and how 
it applied to LMAP is also questionable. 

Had the RPF and development partners’ 
roles and responsibilities under the frame-
work, including implementation, support and 
resourcing responsibilities, been discussed, 
DJUHHG�XSRQ�DQG�FODUL¿HG�DPRQJ�GHYHORS-
ment partners at the outset, it is possible that 
WKH�FRQÀLFW�EHWZHHQ�WKH�:RUOG�%DQN�DQG�WKH�
government could have been avoided. It is 
also possible that the discussion about the 
RPF itself could have led to a wider dialogue 
about support required to address the gaps in 
Cambodia’s legal framework on evictions and 
provided a basis for progress on this important 
aspect of land sector development. 

Conversely it is also possible that, had the 
existence and implications of the RPF been 
highlighted, the Cambodian government would 
have regarded the obligations as too onerous 

and refused to enter into the agreement for 
LMAP with the World Bank at all. This danger 
applies to all projects with safeguard policies 
that extend beyond the laws, policies and 
practices of recipient governments and thus 
has far reaching implications. 

As stated previously, it is recognized that de-
velopment cooperation occurs in the context 
of contested values and agendas, and for a 
human rights approach to development to be 
practical it cannot remain blind to these politi-
cal realities. Thus, where the situation allows 
and to the extent possible, a clear agree-
ment and mutual understanding of human 
rights-compliant safeguard policies should 
EH�UHDFKHG��,Q�PRUH�GLI¿FXOW�FRQWH[WV��WKH�
approach taken should be one that furthers 
the overall human rights situation, including 
through a commitment to the implementa-
tion of the strongest possible human rights 
safeguards. In cases in which a foreseeable 
advancement of human rights is at best dubi-
ous and the risk of human rights violations 
is high because of a lack of commitment to 
safeguards, the donor should reconsider its 
engagement.

5. Transparency 

Making project information available to the 
public in a timely manner should be standard 
practice of all development partners as a part 
of a human rights approach and good devel-
opment practice. Transparency requires that 
information including project design and prep-
aration documentation, project agreements, 
budgets, supervision reports, evaluations and 
FRPSOHWLRQ�UHSRUWV�DV�ZHOO�DV�QRQ�FRQ¿GHQWLDO�
decisions, actions, and processes relating to 
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the project are made publicly available in an 
accessible form and language. Transparency 
is essential to the capacity of stakeholders 
and rights-holders to actively participate in 
all phases of the development project, and to 
understand how their rights are being affected 
and how to claim them under the project. 
Transparency also has the effect of placing 
a check on the exercise of power by duty-
bearers, and as such, a culture and practice 
of transparency in a project can help to avoid 
EDG�GHFLVLRQ�PDNLQJ��LQHI¿FLHQW�SHUIRUPDQFH�
of duties, failures to comply with required 
procedures, and corruption. Transparency is 
thus key to accountability of duty-bearers and 
HQKDQFHV�SXEOLF�WUXVW��FRQ¿GHQFH�DQG�VXSSRUW�
for the development project.

Under a human rights approach to develop-
ment, transparency policies and practices 
would be instituted that actively aim to make 
relevant information accessible to the people 
who need it most, including marginalized 
groups who, for example, do not have access 
to the Internet, speak a different language or 
are illiterate. While it may not be practicable 
for all project information to be disseminated 
to these groups, key information that affects 
the capacity and opportunity of people to 
exercise and enjoy their rights would be made 
available in an accessible manner and through 
appropriate media.  

A transparency policy that applies to the 
development project should exist and itself be 
made available and accessible to the public 
so that stakeholders understand how infor-
mation, and what type of information, will be 
made available to them and what they can do 
LI�WKH\�FDQQRW�¿QG�LQIRUPDWLRQ�WKDW�WKH\�VHHN��
)RU�LQIRUPDWLRQ�WKDW�LV�JHQXLQHO\�FRQ¿GHQWLDO��
the policy should require an explanation of 
the non-disclosure decision consistent with a 

GH¿QHG�VHW�RI�UHDVRQV�HVWDEOLVKHG�XQGHU�WKH�
policy. All development partners, including the 
government, should agree to the transparency 
policy as part of the project agreement. 

The lack of transparency under LMAP, cou-
SOHG�ZLWK�GHVLJQ�ÀDZV�LQ�D�QXPEHU�RI�FUXFLDO�
areas, allowed power-holders to manipulate 
WKH�V\VWHP�WR�WKHLU�EHQH¿W�DQG�WR�WKH�GHWUL-
ment of predominantly poor families that lived 
on sought-after land. As explained in Part 
2, by design LMAP never intended to adju-
dicate and register land categorized as an 
area “where disputes [were] likely” or an area 
“of unclear status”.90 These categories were 
QRW�GH¿QHG�LQ�SURMHFW�GRFXPHQWDWLRQ�DQG�QR�
reasons were ever made public for classifying 
an area in this way during the implementa-
tion of LMAP. This undoubtedly vested undue 
discretionary powers in authorities known 
to be complicit in land-grabbing. The lack of 
transparency surrounding decisions to excise 
particular areas from the adjudication process, 
or indeed to abort the adjudication process 
LQ�RWKHU�DUHDV��FRQVWLWXWHG�D�PDMRU�ÀDZ�LQ�WKH�
implementation of the systematic titling com-
ponent of LMAP.  
 
Furthermore, a clear and updated State prop-
erty registry was never made public, effec-
tively allowing the State to arbitrarily lay claim 
to valuable land. 

The opaque nature of decision-making under 
LMAP seriously eroded its credibility as a fair, 
rule-based land reform project and meant that 
rights-holders under the project were denied 
crucial information and completely excluded 

90  Project Appraisal Document on a Proposed Credit in the 
Amount of SDR 19.3 million to the Kingdom of Cambodia for a 
Land Management and Administration Project, January 29, 2002, 
page 24.
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from the decision-making process. The lack of 
transparency also had irreparable adverse im-
plications for accountability at all levels under 
the project.

In terms of design, supervision, monitor-
ing and evaluation documentation, very little 
information about LMAP was made avail-
able during the project cycle. Despite being 
bound by its own disclosure policy, the World 
Bank made scant information available on its 
website.  The Bank did improve its practice of 
disclosure as problems with the project came 
to light and internal evaluations were carried 
out in response. Other development partners 
released very little information about the proj-
ect and their engagement. 

For example, the 2006 “Independent Review 
of Transparency and Accountability Issues” in 
LMAP commissioned by GTZ was, ironically, 
never publically disclosed. The evaluation 
reportedly found serious problems with LMAP, 
LQFOXGLQJ�WKDW�³DW�OHDVW�D�¿IWK�RI�KRXVHKROGV�
(19.6%) in 13 of the adjudication areas visited 
[were] being adversely affected by the system-
atic land titling process, usually through the 
refusal to register land in household posses-
sion or use.”91  
 
'HVSLWH�WKHVH�LPSRUWDQW�¿QGLQJV�WKDW�KDYH�
clear and direct implications for people’s  
rights and lives, the evaluation has not been 
released. 

In May 2009 the Centre on Housing Rights 
and Evictions (COHRE), an international NGO 
active in Cambodia, sent letters to GTZ, CIDA, 
the Finnish Ministry for Foreign Affairs, Fin-
map and the Cambodian Ministry of Land 

 
91  World Bank Inspection Panel Investigation Report, op cit. 
[174], (citing Declan O’Leary, page ii).

requesting copies of documents about the 
successor program to LMAP. No development 
partner replied to the request. 

Development partners should recognize 
the vital role access to information plays in 
challenging inequitable power relations and 
empowering citizens to demand their rights 
and effectively participate in public affairs. En-
couraging a culture of transparency is not just 
crucial for a just development process but an 
important element in the wider goal of building 
a vibrant democratic state.

6. Non-discrimination and equal treat-
ment under the law 

The principles of non-discrimination and equal 
treatment under the law are fundamental 
components of international human rights and 
are recognized as basic tenets in legal juris-
dictions around the world. The International 
Covenant on Economic, Social and Cultural 
Rights places an obligation on States to 
guarantee the exercise of ESC rights “without 
discrimination of any kind as to race, colour, 
sex, language, religion, political or other opin-
ion, national or social origin, property, birth or 
other status.”92 In addition to a corresponding 
provision in the International Covenant on 
Civil and Political Rights, it also contains an 
independent guarantee of equal and effective 
protection before and of the law.93

92  International Covenant on Economic, Social and Cultural 
Rights (1966), article 2(2).

93  International Covenant on Civil and Political Rights (1966), ar-
ticle 2(1) and article 26. See also General Comment No. 18 (1989) 
of the Human Rights Committee on non-discrimination.
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The guarantee of non-discrimination applies 
to both the process and outcomes of develop-
ment projects and programs. A development 
program must not discriminate on any prohib-
ited grounds in its design or implementation, 
by for example, adversely affecting a par-
ticular group or excluding a particular group 
IURP�UHFHLYLQJ�LWV�EHQH¿WV��7KH�RXWFRPH�RI�D�
project, such as law or policy, also must not 
discriminate, through for example, provisions 
that disadvantage particular groups either in 
form or effect. Moreover during the implemen-
tation of the development project or program 
everyone is entitled to equal protection under 
the law. 

The Committee on Economic, Social and 
&XOWXUDO�5LJKWV�KDV�DI¿UPHG�WKDW�³>G@LIIHUHQ-
tial treatment based on prohibited grounds 
will be viewed as discriminatory unless the 
MXVWL¿FDWLRQ�IRU�GLIIHUHQWLDWLRQ�LV�UHDVRQDEOH�
and objective.”94�,W�KDV�IXUWKHU�FODUL¿HG�WKDW�³>D@�
failure to remove differential treatment on the 
basis of a lack of available resources is not 
DQ�REMHFWLYH�DQG�UHDVRQDEOH�MXVWL¿FDWLRQ�XQ-
less every effort has been made to use all the 
resources that are at the State party’s disposal 
in an effort to address and eliminate the dis-
crimination, as a matter of priority.”95

With respect to land and property rights, as a 
component of the right to adequate housing, 
“steps are to be taken progressively and in a  
non-discriminatory manner towards univer-
sal tenure security throughout the country in 
question.”96�8QGHU�/0$3��KRZHYHU��VLJQL¿FDQW�

 
94  UN CESCR, General Comment 20: Non-discrimination in 
economic, social and cultural rights (2009), paragraph 13.

95  Ibid.
 
96  Forced Evictions: Analytical report compiled by the Secretary-
General pursuant to Commission resolution 1993/77, UN Doc E/
CN.4/1994/20 (1993), paragraph 160.

segments of the population – and in fact the 
most vulnerable segments – were excluded 
from the opportunity to strengthen their land 
tenure status and have been denied their right 
to be protected from forced eviction. These 
exclusions occurred for a number of different 
reasons and at a number of different levels. 
Exclusions resulted from the following charac-
teristics of LMAP:

x� LMAP only ever aimed to secure the land 
rights of legal possessors. This meant 
that, in the absence of a complementary 
program, the tens (or perhaps hundreds) 
of thousands of households that do not 
have legal possession rights, including 
WKRVH�WKDW�OLYH�RQ�ODQG�WKDW�ZDV�GH¿QHG�DV�
State property in the 2001 Land Law (eg. 
along riverbanks), were left without any 
support to secure their land tenure. This 
exclusion left many of the poorest house-
holds vulnerable to forced evictions. At the 
same time, in its implementation LMAP 
failed to make progress on demarcating 
and registering State property according 
to the law. This failure meant that authori-
WLHV�±�DQG�SRZHUIXO�DI¿OLDWHG�LQWHUHVWV�±�
were left to arbitrarily declare an area 
State property and use this as a pretext to 
evict residents from that area.97

x� The decision to choose LMAP adjudica-
tion areas – and exclude others – was 
left to authorities that in some cases have 
reportedly been perpetrators, or associ-
ated with perpetrators, of forced evictions 
or the grant of dubious economic land  
 

 
97  See World Bank, Cambodia Land Management and Adminis-
tration Project: Enhanced Review Report, 13 July, 2009, page 6, 
paragraph 15; World Bank Inspection Panel Investigation Report, 
op citpage 46; and Untitled: Tenure Security and Inequality in the 
Cambodian Land Sector, op cit., page 57-58.
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concessions. Once again the exclusion 
of households outside of designated 
adjudication areas left those households 
vulnerable to forced eviction, especially 
in cases in which such households were 
unable to access the sporadic titling sys-
tem due to lack of information, prohibitive 
costs or corruption.98 Exclusions within 
declared adjudication areas also occurred. 
As discussed above, the design of LMAP 
allowed areas “likely to be disputed” and 
areas of “unclear status” to be excluded, 
ZLWKRXW�HYHU�GH¿QLQJ�WKHVH�WHUPV�RU�VHW-
ting out when, and under what process, 
the rights of these households would be 
determined. This design feature was ripe 
for manipulation and indeed households 
and entire villages and communities have 
been designated as falling within these 
categories and denied due process rights, 
frequently because a well-connected indi-
vidual or company lays claim to the land in 
question. These exclusions were the sub-
ject of the World Bank Inspection Panel 
case. The Boeung Kak lake residents who 
submitted the request for inspection to the 
Panel were excluded in this manner, and 
were subsequently referred to by authori-
ties as illegal squatters and subjected to 
forced eviction. These types of exclusions 
meant that households affected were not 
afforded equal treatment under the law 
as compared to other households whose 
rights were fully adjudicated.

x� The decision to exclude indigenous com-
munities from the donor-supported land 
registration project essentially meant that 
no communal titles would be issued over  
 

98  Mark Grimsditch, op cit, page 36. 

x� the life of the project at a time when indig-
enous territories were under severe threat 
by outside interests. As a result indige-
nous peoples were denied the opportunity 
to strengthen their tenure status because 
of their different customary practices and 
relationship with the land as compared to 
the general Khmer population.

The land registration program could not rea-
sonably be expected to cover every household 
at the same time, and by nature systematic 
land registration is incremental. Nonetheless 
some of the exclusions, resulting from both 
poor project design and an abuse of power, 
amounted to unequal treatment under the 
law (i.e. in the application of Land Law provi-
sions) and discriminatory treatment on the 
basis of prohibited grounds, arguably includ-
ing economic and social status, property or 
place of residence and ethnicity, regarding the 
progressive realization of the right to adequate 
housing.99 In this regard the Committee on 
Economic Social and Cultural Rights has clari-
¿HG�WKDW�6WDWHV�SDUW\�WR�WKH�&RYHQDQW�VKRXOG�
ensure that they refrain from discriminatory 
practices in international cooperation and 
assistance and take steps to ensure that all 
actors under their jurisdiction do likewise.100 

 
99  See, UN CESCR, General Comment 20: Non-discrimination in 
economic, social and cultural rights (2009).
100  Ibid.
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7. Gender equality

Distinctions, exclusions or restrictions made 
either in form or substance on the basis of 
sex, which has the effect of impairing the 
enjoyment of rights, is contrary to States’ ob-
ligations under international law, including the 
ICCPR and the ICESCR. Unequal treatment 
and discriminatory practices that inhibit the en-
joyment of rights by women are also a contra-
vention of the Convention on the Elimination 
of Discrimination against Women (CEDAW).101 
As a subset of the principle of non-discrimi-
nation and equal treatment, women must be 
afforded equal opportunities, protections and 
EHQH¿WV�GXULQJ�WKH�SURFHVV�DQG�LQ�WKH�RXW-
comes of all development projects. 

Given the cultural barriers to equal treatment 
of women in Cambodia, development projects 
ZLOO�RIWHQ�QHHG�WR�LQFRUSRUDWH�VSHFL¿F�LQWHUYHQ-
tions to ensure that women are able to actively 
participate in project design and implemen-
tation and do not face marginalization and 
H[FOXVLRQ�IURP�UHFHLYLQJ�SURMHFW�EHQH¿WV��
including as a result of intra-community and 
intra-household power asymmetries.

CEDAW requires States to take all appropriate 
measures to ensure “the same rights for both 
spouses in respect of the ownership, acquisi-
tion, management, administration, enjoyment 
and disposition of property.”102 In Cambodia 
despite Constitutional and formal legal protec-
WLRQV��ZRPHQ�IDFH�VLJQL¿FDQW�GLVDGYDQWDJHV�
with respect to both access to and control 

 
101  Convention on the Elimination of Discrimination against 
Women (1979)  

102  Convention on the Elimination of Discrimination against 
Women (1979), article 16(h).

over land.  
 
Female-headed households are considerably 
more likely to be landless and land poor103 
– an issue that requires urgent attention of 
development partners. Under LMAP, the right 
of women to be recorded as joint owners on 
land titles was promoted and of the one mil-
lion titles issued, 20 percent record the wife 
as owner, 5 percent recorded the husband as 
owner and 70 percent record joint husband-
wife ownership.104

However, even in cases in which both hus-
bands and wives are recorded as joint own-
ers, social norms and practices can inhibit the 
decision-making power of women with respect 
to land. This disempowerment of women is 
exacerbated in cases of divorce, death or fam-
ily break-up, which can lead to women losing 
their rights to land.105 

While joint-ownership registration provides an 
important protection for women in these situ-
ations, it is often not enough to secure their 
rights. For women who were already divorced, 
separated or abandoned at the time of land 
registration, in some cases their rights may 
have been weakened by the formalization of 
ownership. 

Anecdotal evidence recorded in a study on 
systematic land registration and women, 
shows that, despite requests for registration of 

103  Cambodia land titling rural baseline survey report, Cambodia 
Development Resource Institute, December 2007.

104  Sar, Sovann and Franz-Volker Mueller. “Experiences of 
land management in Cambodia.” Presented at the international 
conference “Policy Meets Land Management: Contributions to the 
Achievements of the MDGs.” April 17-18, 2008, Munich, Germany.

105  USAID Land Tenure and Property Rights Portal, available at 
��KWWS���XVDLGODQGWHQXUH�QHW�XVDLGOWSUSURGXFWV�FRXQWU\�SUR¿OHV�
cambodia>
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sole ownership from female-headed house-
KROGV�LQ�WKLV�VLWXDWLRQ��ODQG�UHJLVWUDWLRQ�RI¿FHUV�
have recorded joint-ownership of husband and 
wife.106 This practice occurred despite contrary 
rules under the Land Adjudication Guideline. 
In at least some of these cases “[t]he women 
were under the impression that their land had 
been registered in their names only”, and once 
they became aware of the joint-ownership 
registration they were concerned about losing 
their control over and rights to the land if their 
husband returned.107 

Some of these women thought that they would 
have been better off without land title because 
under the informal system there were fewer 
complications about who had rights to the 
land, especially in cases in which the husband 
or former husbands had married again and 
had other children.108 According to the study, 
barriers to information for women about the 
law, their rights and the registration process 
thwart their active engagement in land adju-
dication and registration and their capacity to 
strengthen and defend their rights.109 A gender 
assessment carried out by USAID found that, 
“the confusion and costs associated with cer-
tifying ownership rights have had a negative 
impact on women’s land rights, especially for 
female-headed households.”110

 
106  Mehra Mehrvar, Chhay Kim Sore and My Sambath, Women’s 
Perspectives: A Case Study of Systematic Land Registration in 
Cambodia, Gender and Development for Cambodia and Heinrich 
Boll Stiftung Cambodia, 2008, page 10.  

107  Ibid. 

108  Ibid. page 16.  

109  Ibid. 

110  “Gender analysis and assessment,” USAID Cambodia, March 
2006.

Land administration development projects 
must ensure that strategies are in place to 
strengthen women’s control over land,  
including ongoing female-oriented partici-
pation forums and appropriate educational 
programs targeting both men and women 
aimed at challenging discriminatory social and 
cultural norms and practices. 

Intensive training programs must target vil-
lage leaders and authorities, as well as land 
adjudication and registration teams, who 
often perpetuate discriminatory perceptions 
and treatment of women and are frequently 
unaware of progressive laws, policies and 
guidelines or lack an understanding of how to 
apply them to individual, sometimes complex, 
cases. Donors should also encourage and 
support legal aid programs that have a special 
focus on protecting women’s rights to land in-
cluding facilitating women’s access to dispute 
resolution bodies and the courts. Programs 
must be closely monitored and evaluated for 
their gender impacts and appropriate changes 
must be incorporated in design and imple-
mentation where discriminatory practices and 
LPSDFWV�DUH�LGHQWL¿HG�

It should also be noted that, as the primary 
caregivers and custodians of the home, 
women bear the brunt of involuntary resettle-
ment and forced evictions. Women must en-
dure and keep the household together despite 
loss of access to jobs and livelihoods, the 
disruption of children’s education, diminished 
access to health services, and a deterioration 
of the family’s mental and physical well-being. 
Forced evictions also often mean the break-
down of community support networks that 
women rely upon in their daily lives. 
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Forced evictions are one of the most debili-
tating human rights abuses and injustices 
faced by Cambodian women today. Therefore 
strengthening the land tenure of all women, 
and not just legal possessors, as well as hu-
man rights-compliant resettlement policies 
and practices, should be viewed as a priority 
of all development partners who seek to pro-
mote the rights of women and gender equality 
through their development assistance and 
cooperation.  As noted in Section 1, alterna-
tive forms of tenure and secure access to land 
is necessary both to combat forced evictions 
and reduce landlessness of women-headed 
households. Development partners should 
design and implement programs with innova-
tive approaches for promoting secure access 
to land for vulnerable women, such as long-
term leases on State property and cooperative 
tenure arrangements on common property 
resources.111

8. Accountability and rule of law 

Accountability of all development actors to 
those affected by their projects is fundamental 
to a human rights approach to development. 
Placing a check on the power of government 
and donors to a development project through 
accountability mechanisms and providing an 
accessible avenue for affected people to claim 
their rights is perhaps the single most impor-
tant way to equalize power relations in the 
development process. 

Accountability means that duty-bearers are 
responsible for their decisions and actions that 
affect others and that they are able to 

111  See, Fabian Thiel, Gender Equality and Land Law in Cambo-
dia, FIG Congress 2010, page 4.

GHPRQVWUDWH�WKDW�WKH\�KDYH�IXO¿OOHG�WKHLU�
responsibilities effectively and fairly and in ac-
cordance with laws, rules and procedures that 
bind their work. Accountability also means that 
when duty-bearers are unable to demonstrate 
this, they accept responsibility and act to rec-
tify problems and remedy harms done.  
 
Transparency and informed participation 
throughout the project cycle are central to 
accountability because they allow processes, 
decisions, actions and impacts to be subjected 
to external monitoring, evaluation and critical 
debate. 

Accountability should occur through a variety 
of formal and informal channels that are ac-
cessible to people affected by a development 
project. For example, village level forums and 
processes through which people can easily 
register questions, concerns and complaints 
and receive immediate or prompt responses 
and resolutions can contribute to accountabil-
ity throughout the project cycle. Administrative 
accountability should also operate within the 
project implementing ministry or department 
itself. For example, staff should be answerable 
to their bosses and each other in relation to 
WKHLU�MRE�SHUIRUPDQFH�LQFOXGLQJ�WKH�IXO¿OOPHQW�
of their human rights duties. 

Some important administrative accountability 
processes were incorporated into land adjudi-
cation procedures under LMAP, for example, 
during the public display of the Cadastral 
Index Map,112 although information about the 
perceived fairness and rigor of these process-
es is unavailable. 

112  As required by Instruction relating to the Implementation of 
the Procedure of Establishing the Cadastral Index Map and Land 
Register, Ministry of Land Management, Urban Planning and 
Construction, No: 001DNS/SD/19 August 2002.
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An essential feature of accountability is that 
people who are or will be affected by a devel-
opment project, or who are unfairly excluded 
from a development project, have a meaning-
ful opportunity to claim their rights through a  
fair and impartial mechanism. Cambodia, like 
many other developing countries, does not 
have effective and independent administrative 
and judicial institutions that place a check  
on power and hold those that violate laws and  
rights to account. Strengthening country jus-
tice systems should be a development priority,  
however   the  reality remains that the courts 
are currently not an effective avenue for up-
holding rights. 

In the absence of alternative mechanisms, 
there is therefore an alarming absence of ac-
countability with respect to most development 
projects in Cambodia. People who feel that 
they are harmed by a development project es-
sentially have no opportunity to meaningfully 
claim their rights and seek remedies. This ac-
FRXQWDELOLW\�GH¿FLW�H[LVWV�GHVSLWH�WKH�SOHWKRUD�
of evidence that many development projects 
cause serious harm to at least some people, 
usually those that are already poor, marginal-
ized and vulnerable.

Adopting a human rights approach to develop-
ment means establishing or utilizing an effec-
tive, impartial and accessible accountability 
mechanism that is vested with the mandate 
to assess claims of rights violations and make 
¿QGLQJV�WKDW�SODFH�REOLJDWLRQV�RQ�DOO�GHYHORS-
ment partners (duty-bearers) to rectify prob-
lems and remedy harm. The accountability 
mechanism should be authorized to assess 
DQG�PDNH�¿QGLQJV�LQ�UHODWLRQ�WR�YLRODWLRQV�RI�
the human rights safeguard policies that are 
included in project agreements. The mandate, 
composition, procedures and powers of the 
accountability mechanism should also be 

established in the project agreement. Govern-
ment and donors to the project should commit 
WR�DFW�XSRQ�WKH�¿QGLQJV�RI�WKH�PHFKDQLVP�LQ�
order to ensure that effective remedies are 
available for harm suffered by rights-holders 
and that necessary corrections are made to 
project design and/or implementation. 

Every effort should be made to secure a com-
mitment by all development partners, including 
WKH�JRYHUQPHQW��WR�ELQG�LWVHOI�WR�WKH�¿QGLQJV�
of the accountability mechanism. However if 
the government is unwilling to do so, donors 
should nonetheless institute their own ac-
countability mechanism to investigate claims 
of rights violations and commit to doing all 
they can to remedy harms and rectify project 
problems. 

In cases in which the government refuses to 
work with development partners to remedy 
serious human rights violations, donors should 
remain accountable as duty-bearers and be 
equipped and empowered to do so on their 
own, through for example, the establishment 
of a special reparations fund. Wider donor re-
sponses to major human rights violations and 
recipient governments’ persistent unwilling-
ness to comply with human rights obligations 
and remedy harms are discussed in sections 
8 and 9 below. 

Accountability mechanisms must be ac-
cessible to rights-holders. As mentioned in 
section 3, it is imperative that project-affected 
people are made aware of their rights under 
the project and the opportunity to submit a 
complaint to the accountability mechanism 
if they are violated. Legal aid should also be 
made available to facilitate access to account-
ability mechanisms, especially for the most 
marginalized and disadvantaged households 
who may face particular obstacles to claiming 
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their rights.   

The Boeung Kak case provides a good illus-
tration of the use of an accountability mecha-
nism and the importance of the characteristics 
described above. In 2009 a group of NGOs 
informed residents of Boeung Kak of the 
existence of the World Bank Inspection Panel 
and the fact that, as people affected by LMAP, 
they had a right to submit a complaint (known 
as a Request for Inspection) to the Panel. The 
NGOs explained LMAP’s land adjudication 
and registration component to the community 
and informed them that it appeared that their 
rights to have their ownership or other claims 
to the land adjudicated under the project were 
breached when laws and procedures were not 
properly followed.  The NGOs further ex-
plained that this meant that a number of World 
Bank policies may not have been properly 
complied with and that this could have contrib-
uted to the threat of forced eviction that they 
were facing. 

This process continued for several months 
to ensure that the Boeung Kak community 
understood their rights, the process and pos-
sible implications of the strategy. Meanwhile, 
representatives of the community had several 
meetings with World Bank Management and 
FRXQWU\�RI¿FH�VWDII�WR�WU\�WR�¿QG�D�UHVROXWLRQ��
By August 2009, a large number of community 
members had made the informed decision to 
¿OH�D�FRPSODLQW�WR�WKH�3DQHO�DQG�UHTXHVWHG�
NGOs that had been supporting their cam-
paign to submit the Request on their behalf.

Clearly a request to the Inspection Panel 
ZRXOG�QHYHU�KDYH�EHHQ�¿OHG�LI�1*2V�ZRUNLQJ�
with the community had not been aware of 
the opportunity to do so and had not educated 
community members about their rights and 
options. The submission of the request itself 

was also facilitated by the NGOs, who adopt-
ed the role of legal aid providers. While NGOs 
may often be best placed to provide educa-
tional and legal aid services, development 
partners cannot rely on NGOs to play this 
role for all development projects (or all World 
%DQN�¿QDQFHG�SURMHFWV���7KHVH�VHUYLFHV�WKDW�
make accountability mechanisms accessible 
must be built into all development projects ei-
ther through the direct provision by specialized 
GRQRU�VWDII�RU�WKURXJK�¿QDQFLDO�DQG�WHFKQLFDO�
support to NGOs (or a combination of both). 

Following the submission of the complaint, the 
Panel undertook two missions to Cambodia 
and held meetings with Boeung Kak residents. 
The Panel process thereby involved the com-
munity members, who felt empowered by the 
fact that a quasi-legal body was assessing 
their rights under a development project in an 
impartial manner and taking efforts to directly 
hear their grievances and bear witness to their 
plight. For people who do not have the oppor-
tunity to have their claims and voices heard 
by a competent and independent court this 
SURFHVV�LWVHOI�ZDV�KLJKO\�VLJQL¿FDQW��

In November 2010 the Panel released its 
report on the case and found that a number of 
World Bank operational policies had not been 
complied with and that this had contributed to 
the harm suffered by Boeung Kak residents. 
7KH�¿QGLQJ�ZDV�DQ�LPSRUWDQW�YLQGLFDWLRQ�RI�
WKH�ORQJ�DQG�GLI¿FXOW�FRPPXQLW\�VWUXJJOH�EXW�
there were two interrelated major impediments 
WR�WKH�WUDQVODWLRQ�RI�WKH�3DQHO¶V�¿QGLQJV�LQWR�D�
meaningful remedy. 

First, as explained in section 4, the Resettle-
ment Policy Framework, although technically 
a part of the LMAP agreement between the 
Bank and the government, was never clearly 
understood in terms of its applicability and the 
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approximately 750 remaining households. 

Approximately 85 families still living in the 
area have been excluded from the sub decree 
and many of the 3000 or so families that have 
already been displaced from the area continue 
to suffer hardships and seek remedies for the 
violations of their rights. Nonetheless the sub 
decree and subsequent grant of titles was a 
VLJQL¿FDQW�SRVLWLYH�GHYHORSPHQW�IRU�WKH�UHDO-
ization of human rights and there may be new 
opportunities for the resolution of excluded 
and displaced families’ situations, which could 
pave the way to full reengagement by the 
Bank in Cambodia.

The World Bank’s Inspection Panel is an 
important and commendable accountability 
PHFKDQLVP��GHVSLWH�WKH�VLJQL¿FDQW�VKRUWFRP-
ings that exist in connection with the Panel’s 
mandate and powers. While some other mul-
tilateral development agencies, such as the 
Asian Development Bank (ADB), have similar 
(yet weaker) accountability mechanisms, bilat-
eral donors to Cambodia by and large operate 
completely outside any effective and acces-
sible accountability process through which 
project-affected people can claim their rights. 
While bilateral aid agencies are theoretically 
accountable to parliaments and citizens of 
their home countries, this is rarely an effective 
form of accountability, especially in terms of 
impacts of aid on the rights of people in recipi-
ent countries. 

The establishment and strengthening of 
safeguard policies backed by adequate 
resources and accountability mechanisms to 
allow people to meaningfully claim their rights 
LV�RI�¿UVW�RUGHU�LPSRUWDQFH�WR�D�KXPDQ�ULJKWV�
approach to development. It is also crucial to 
ensure adherence to applicable laws, policies 
and procedures under the project and the 

VSHFL¿F�ULJKWV�DQG�GXWLHV�WKDW�LW�FRQIHUUHG��7KLV�
became a major issue when the Panel found 
that the associated operational policy had not 
been complied with. The government took the 
view that the policy was not applicable to the 
case. The policy’s application and implications 
VKRXOG�KDYH�EHHQ�FODUL¿HG�IURP�WKH�EHJLQQLQJ�
and mutually understood by the World Bank 
and the government (and all the other devel-
opment partners).  

Second, the Inspection Panel is only mandat-
ed to investigate non-compliance with policy 
by the World Bank and not by the borrowing 
government. This distinction meant that even 
when the World Bank Board agreed to accept 
DQG�DFW�RQ�WKH�¿QGLQJV�RI�WKH�3DQHO��LWV�¿QG-
ings are not binding on the Bank – yet another 
impediment to a meaningful remedy in many 
cases), the government did not accept the 
3DQHO¶V�¿QGLQJV�DQG�UHIXVHG�WR�FRRSHUDWH�
with the Bank on remedies and mitigation 
measures. Under its mandate the World Bank 
�VSHFL¿FDOO\�WKH�,QWHUQDWLRQDO�'HYHORSPHQW�$V-
sociation) cannot operate in a country without 
the consent of the government. An effective 
accountability mechanism should bind all 
development partners, including the borrower 
or recipient government.

This turn of events left the World Bank in a 
situation where the only recourse available to 
it, if it wanted to continue its efforts to secure 
a remedy for Boeung Kak residents - and 
indeed make it clear that its safeguard policies 
are binding - was to suspend all new lending 
to Cambodia. While undoubtedly a number 
of factors contributed to the result, in August 
2011, shortly after the World Bank’s suspen-
sion became public, the Prime Minister issued 
a sub-decree granting 12.44 hectares of land 
back to most remaining residents. Land titles 
have since been issued to the majority of the 
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LGHQWL¿FDWLRQ�DQG�UHFWL¿FDWLRQ�RI�ÀDZV�LQ�WKH�
way that a project is being implemented. 

9. Country human rights strategy and 
monitoring process 

For foreign donors and development agen-
cies, the central purpose of adopting a human 
rights approach to development is to ensure 
WKDW�¿QDQFLDO�DLG�DQG�WHFKQLFDO�DVVLVWDQFH��
contributes to an evolving situation of greater 
UHVSHFW�IRU��DQG�SURWHFWLRQ�DQG�IXO¿OOPHQW�RI��
human rights. Aid and assistance should nev-
er exacerbate inequities or contribute either 
directly or indirectly to the violation of human 
rights, including by bolstering an undemocratic 
and abusive regime. 

Development and aid agencies that adopt a 
human rights approach recognize that eco-
nomic growth in and of itself is not a develop-
ment goal, but one means to the end of creat-
ing a just and prosperous society in which 
people have the capacities, opportunities and 
freedoms necessary to live full, meaningful 
DQG�GLJQL¿HG�OLYHV��7KH\�DOVR�UHFRJQL]H�WKDW�
poverty that exists because of, or is exacer-
EDWHG�E\��DEXVH�RI�SRZHU�ZLOO�QRW�EH�VLJQL¿-
cantly reduced without shifting or breaking 
down the power dynamics that perpetuate 
social injustice and inequality. 

Broad development assistance strategies 
WKHUHIRUH�QHHG�WR�UHÀHFW�WKLV�XQGHUVWDQGLQJ�E\�
focusing directly on the human rights situa-
tion and identifying potential drivers of positive 
human rights change. Donors should then use 
their human rights strategy to guide their sec-
WRU�VSHFL¿F�HIIRUWV��LQWHUYHQWLRQV�DQG�GHFLVLRQV�
to help ensure they are contributing and not 
hindering respect for human rights. 

$�FRXQWU\�KXPDQ�ULJKWV�VWUDWHJ\�LGHQWL¿HV�
obstacles to equitable development including 
unjust and abusive power dynamics and struc-
WXUDO�GLVFULPLQDWLRQ��7KH�VWUDWHJ\�LGHQWL¿HV�
and analyses potential drivers of change and 
develops a theory of change towards a more 
just society in which there is greater respect 
for and enjoyment of human rights. 

It discusses possible entry points for the pro-
gressive realization of human rights, including 
WKURXJK�FDSDFLW\�EXLOGLQJ�DQG�¿QDQFLDO�DQG�
technical support to particular government 
and non-government actors in or across sec-
tors that are likely to have positive human 
ULJKWV�LPSDFWV��,W�LGHQWL¿HV�SUREOHPDWLF�DUHDV�
that have cross-cutting negative impacts on 
the enjoyment of several human rights and 
assesses which interventions are possible to 
tackle the source of injustice. 

7KH�VWUDWHJ\�LGHQWL¿HV�DQG�DVVHVVHV�WKH�OLNHO\�
effectiveness of a range of different responses 
by development partners and the international 
community to human rights violations. It also 
assesses the risk of entrenching existing ineq-
uitable power dynamics and how best to avoid 
doing so. The strategy may identify a “red line” 
at which human rights violations are consid-
ered so severe and systematic that direct sup-
port to and partnership with the government 
will become inappropriate and harmful. It may 
also identify the sort of civil society groups to 
be supported and the best means and meth-
ods of that support. 

The human rights strategy of a particular 
development agency will focus on the human 
rights situation in sectors in which the agency 
engages or considers engaging. In doing so it 
draws upon relevant information from United 
Nations human rights monitoring bodies, 
such as reports of human rights treaty bod-
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ies (eg. the CESCR) and UN-Charter bodies 
(eg. reports of the Human Rights Council and 
its special procedures, such as the Special 
Rapporteur on the situation of human rights in 
Cambodia and the Special Rapporteur on ad-
equate housing). It will also take into account 
information from reports and assessments 
of human rights organizations with relevant 
expertise. 

A human rights-approach does not provide 
hard and fast rules or answers about when 
donors should “speak out” against human 
rights violations or end support to a human 
rights-violating regime when these acts would 
jeopardize genuine positive contributions 
to the enjoyment of human rights for some 
groups. In any given situation, various com-
plex and often competing factors need to 
be weighed and considered in making such 
decisions. However, a comprehensive human 
rights strategy, based on a rigorous human 
rights and socio-political analysis, provides an 
important basis upon which these critical deci-
sions should be made. 

This should prevent inconsistencies in mes-
sages sent to the government about bound-
aries of acceptable behavior with regard to 
human rights. Arbitrary and inconsistent mes-
sages from the international community about 
major violations, such as forced evictions and 
the persecution of human rights defenders, 
can seriously undermine the perceived legal 
authority of human rights.

Adopting a comprehensive human rights 
approach to development and basing inter-
ventions and engagement on a broad human 
rights strategy should equip development 
agencies with a range of tools to use over 
the long-term, including dialogue, capacity 
building, incentives to respect human rights 

through support to positive reforms, and con-
VLVWHQW�¿UP�FRPPXQLFDWLRQ�DERXW�WKH�ERXQG-
aries of acceptable behavior. The persistent 
and consistent use of these tools should help 
to avoid a crisis situation in which the do-
nors must decide whether or not to withdraw 
support or engagement altogether – a blunt 
instrument for effecting change. 

Ultimately, however, a decision to cease or 
suspend development cooperation must be 
based on an honest assessment of whether, 
on balance, donor engagement with the 
government is contributing to a more prosper-
ous and just society with a greater respect 
for human rights (and not merely to economic 
growth). For the land sector, this assessment 
must examine, inter alia, whether security of 
tenure is on the whole being strengthened 
for Cambodians and especially for the most 
marginalized and vulnerable groups. 

Regardless of “output” project achievements, 
a consistent trend of increases in land-grab-
bing, forced evictions, poor resettlement prac-
tices and displacement does not bode well 
for a positive overall assessment of human 
rights progress. This situation requires either 
a change of strategy (how can development 
engagement do better at shifting unjust power 
relations and ending rights violations?) or, if all 
engagement is determined to be futile, a deci-
VLRQ�WR�GLVHQJDJH�XQWLO�VXI¿FLHQW�SROLWLFDO�ZLOO�
exists to make genuine substantive improve-
ment in the human rights situation. 

The country human rights strategy should be 
reassessed and updated every two to three 
years based on consistent monitoring of 
progress and/or deteriorations in the human 
rights situation for disaggregate groups and 
of particular cases relevant to the sectors 
in which the development agency engages. 
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The periodic strategy reassessment process 
SURYLGHV�DQ�LPSRUWDQW�RSSRUWXQLW\�IRU�UHÀHF-
tion and evaluation of whether development 
assistance is contributing to a better society 
in which there is an increasing respect for 
DQG�IXO¿OOPHQW�RI�KXPDQ�ULJKWV�DQG�WKHUH�DUH�
enhanced opportunities and capacities of the 
poorest and most marginalized people to ben-
H¿W�IURP�WKH�GHYHORSPHQW�RI�WKH�FRXQWU\�

10. Donor coordination

It is widely accepted among development 
agencies and practitioners that donors should 
coordinate behind common (country-driven) 
objectives for aid to be effective. “Harmo-
nization” of aid is one of the fundamental 
principles of the Paris Declaration on Aid 
Effectiveness (2005). The principle of donor 
coordination should extend to country human 
rights strategies, efforts to progress the enjoy-
ment of human rights, and to donor responses 
to major human rights violations. The effec-
tive implementation of a country human rights 
VWUDWHJ\�DQG�WKH�XVH�RI�WRROV�LGHQWL¿HG�WR�WDNH�
advantage of possible entry points is much 
PRUH�OLNHO\�LI�³OLNH�PLQGHG´�GRQRUV�DUH�XQL¿HG�
on these approaches and send a consistent 
message about the boundaries of acceptable 
behavior.  

The German development ministry BMZ ar-
ticulates the need for donor coordination and 
political dialogue on human rights, as well as 
the challenges posed, in its recently published 
Human Rights Strategy Paper:

The issue of human rights violations must 
be addressed in political dialogue. How-
ever, this always requires a high degree 
of sensitivity: some partner countries 
refuse to discuss the human rights situ-
ation, while others play off the principle 

of ownership of development processes, 
enshrined in the Paris Declaration on Aid 
Effectiveness, against their human rights 
obligations. Among donors, despite viola-
tions of human rights occurring in partner 
FRXQWULHV��RWKHU��RIWHQ�FRQÀLFWLQJ�LQWHUHVWV�
may prevail, with the result that a coor-
dinated and targeted approach is rarely 
achieved. Furthermore, donors often do 
not agree on which action is most likely 
to end the abuses to which objection is 
made, and they may also disagree on the 
likely impacts of a continuation or suspen-
sion of cooperation on the general public. 
These issues continue to pose challenges 
which cannot be resolved even with an 
explicit human rights-based approach in 
German development policy. However, 
mainstreaming the human rights-based 
approach in a country strategy or in joint 
donor strategies, together with the pro-
active use and further development of 
political dialogue as well as dialogue with 
human rights organisations at the local 
level and via country discussions, can at 
least help to foster a debate about appro-
priate strategies.

The challenges of donor coordination were 
prominent in the Boeung Kak forced eviction 
case. The World Bank responded to commu-
nity and NGO advocacy by arranging internal 
reviews of whether there were problems with 
the implementation of LMAP (and whether 
those problems constituted non-compliance 
with Bank operational policies). When the 
review mission found that there were in fact 
major problems with LMAP and safeguard 
policies should have been triggered, the World 
Bank took a principled stand through efforts 
to encourage the government to respect the 
rights of Boeung Kak residents under the proj-
ect. As mentioned previously, the government 
responded by terminating the LMAP agree-
ment with the Bank and rejecting all remaining 
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funds.

Bilateral development partners took a different 
approach and prioritized their relationship with 
the government in order to be able to continue 
their support to LASSP and other programs. In  
their view these are important contributions to 
Cambodia’s development that, while perhaps 
not perfect, should not be jeopardized be-
cause of exclusions of households such as 
those around Boeung Kak lake. 
 
A human rights approach to development pro-
vides no categorical answer about the correct 
approach to take in these circumstances; how-
ever given the serious and systematic nature 
of the human rights violation at hand – mass 
forced evictions, and the fact that this violation 
was related to a donor-supported project – a 
clear and coordinated donor response was in 
order. The response had to send an unam-
biguous message to the government that the 
forced evictions were a violation of internation-
al human rights law and were unacceptable 
and that the link with a donor-supported land 
sector project could not be overlooked.  

It is possible that a strategic principled coor-
dinated donor message and response could 
have prevented the forced eviction of many 
households around Boeung Kak. It is prob-
able that the lack of donor coordination in this 
regard and the mixed messages about the 
acceptability of forced evictions and manipula-
WLRQ�RI�GRQRU�VXSSRUWHG�SURMHFWV�GLG�VLJQL¿FDQW�
harm to the long-term chances of improving 
tenure security of vulnerable groups in Cam-
bodia.

Donor coordination on human rights issues 
should occur through a variety of methods and 
tools including capacity building and positive 
incentives, always with consistent messaging. 

In the face of serious and systematic viola-
tions of human rights, coordinated leverage 
should be used, including through the threat of 
suspension of aid and, if necessary, the actual 
suspension of aid, when no other approach is 
effective. 

Even as new actors, such as China, take a 
dominant role in the aid “market”, other donors 
should not lower the bar to compete and pan-
der to authoritarian rights-violating regimes in 
a scramble to stay relevant. If they do so, they 
should re-evaluate and publicly re-articulate 
their underlying rationale for continuing to 
provide development assistance in the face of 
serious and systematic human rights viola-
tions. The emergence of new aid providers 
makes the need for donor coordination by 
agencies that profess to promote human rights 
and improve the lives of the world’s poor even 
more acute.
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CONCLUSION

The Dey Krahorm community forcibly evicted in January 2009, stand outside 
their former land and spell out “Development” with their shoes.



48

However, the complex realities on the ground, 
and the way in which these realities are 
exacerbating inequality and harming the most 
disadvantaged and marginalized groups in 
society, require complex interventions. This 
need is stark in the land sector as forced evic-
WLRQV��ODQGOHVVQHVV�DQG�ODQG�FRQÀLFW�FRQWLQXH�
to rise despite the tens of millions of dollars 
spent in efforts to secure land tenure over the 
past decade. The fundamental importance 
of land and access to natural resources to 
peoples’ lives in Cambodia and other develop-
ing countries means that short cuts are simply 
unacceptable. 

,I�VXI¿FLHQW�UHVRXUFHV�ZHUH�LQYHVWHG�LQ�VHW-
ting human rights goals and identifying the 
best way to maximize security of tenure 
across the board in the design phase, and 
then implementing a project designed to avoid 
and mitigate risks of human rights violations, 
some of the problems encountered during the 
implementation of LMAP could have been an-
ticipated and avoided. LMAP also could have 
been a much stronger tool for the realization 
of human rights in Cambodia. 

A number of recent efforts and opportunities 
have emerged that could address some of the 
weaknesses of LMAP, including the policy and 
programmatic gaps in securing the rights of 
non-owners.

During development cooperation negotiations 
in December 2011, Germany and Cambo-
dia agreed to a set of milestones for 2012 to 
2015, “meant to measure the progress made 
in important areas of the land reform, including 

Development actors that adopt a human rights 
approach to development recognize the inad-
equacy of development goals solely focused 
on economic growth in contributing to a better 
society, in which people have the opportunity 
on an equal basis to live full, meaningful and 
GLJQL¿HG�OLYHV��7KH\�UHFRJQL]H�WKDW�LW�LV�XQDF-
ceptable for a few to bear the brunt of devel-
opment enjoyed by the many, or worse still, by 
an elite few. They recognize that development 
is rarely a purely technical process and that 
unjust power relations must be tackled for 
sustainable positive change to occur. 

Yet, adopting a human rights approach to de-
velopment is resource intensive, challenging 
and in some cases involves a dramatic shift in 
current development practice. Designing and 
implementing a land administration project 
using all the elements described above is 
complex and expensive. Setting human rights 
goals and developing strategies to meet these 
goals, including the consideration of a range 
of policy options, completing a comprehensive 
human rights impact assessment, and creat-
ing mitigation measures to avoid risks requires 
considerable time, resources and commitment 
of development partners. 

Creating mechanisms for genuine informed 
participation, and establishing accessible ac-
countability mechanisms is also undeniably 
challenging, and efforts to do so are likely to 
face opposition from those whose decisions 
and actions would be subject to scrutiny. 
Donor coordination on issues that strike at the 
heart of political power is no easy feat. The 
political nature of these tasks and the need 
to take into account and address complex 
socio-political factors makes them even more 
daunting. 
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relating to human rights.”113 The release of 
funds committed by Germany “will be linked to 
the successive implementation and satisfacto-
ry progress of the milestone process.”114 One 
of two short-term milestones is the elabora-
tion of a concept for speeding up systematic 
land registration. This in itself is troubling if 
DEXVHV�RI�SRZHU�DQG�ÀDZV�LQ�WKH�UHJLVWUDWLRQ�
process, including those described above, are 
QRW�DGGUHVVHG��7KH�¿QH�SULQW�GRHV�UHIHU�WR�WKH�
registration of land of indigenous communi-
ties and of land “held by formerly informal 
settlers”, but it is unclear whether targets are 
set for securing the rights of these previously 
excluded groups and, for the latter group, by 
what means this could occur. At the time of 
writing, two indigenous communities have re-
cently received collective land titles as a result 
of support from GIZ. CIDA has committed to 
continued funding for indigenous land registra-
tion until mid-2013. 

One of four medium-term milestones for Ger-
PDQ�VXSSRUW��WR�EH�GH¿QHG�E\�-XQH�������
is on the “[a]voidance of (temporary) exclu-
sions from registration process”. The type of 
H[FOXVLRQV�UHIHUUHG�WR�LV�QRW�FODUL¿HG�LQ�SXEOLF�
documentation and nor is the method for ad-
dressing the problem. Nonetheless, the inclu-
sion of the issue in the milestone dialogue is 
certainly a positive development, if this is used 
as an entry point to take meaningful measures 
to systematically deal with all types of exclu-
sions, including those that occurred under 
LMAP and continue to emerge under LASSP.

 
113 Summary Record of the Negotiations on Development 
Cooperation between the Government of the Federal Republic 
of Germany and the Royal Government of Cambodia held in 
Bonn on 13 and 14 December 2011, available at <http://www.
cdc-crdb.gov.kh/cdc/Donor_Development_Cooperation_Programs/
Germany/Negotiation_on_Development_Cooperation_2011/sum-
mary_record.htm>.

114  Ibid.

Circular No. 3 (2010) and the draft National 
Housing Policy are potentially a basis for new 
positive developments in relation to securing 
tenure of households without legal possession 
rights. However these instruments must be 
interpreted in a manner consistent with rights 
conferred under the Land Law, and in particu-
lar their implementation must be preceded 
by a fair adjudication of land rights for all 
relevant households.  Moreover the Circular 
in particular must be interpreted consistently 
with human rights obligations to avoid eviction 
wherever possible, grant secure tenure rights 
to households on State property and facilitate 
upgrading of housing conditions. Any resettle-
ment that occurs under the Circular must also 
fully respect the human rights of those affect-
ed and present an opportunity to progressively 
realize their rights and improve their living 
standards. 

The ADB is considering providing technical 
assistance to the RGC to draft a resettlement 
sub-decree, which is much needed. However, 
given the poor track record on resettlement 
and the extreme harm suffered by thousands 
of Cambodian families as a result of bad 
resettlement practice, the process must be 
subjected to meaningful civil society consulta-
tions. The sub-decree must be human rights-
compliant and be backed by capacity building 
initiatives and well-resourced implementation 
programs, as described in section 2 above.

The systematic land registration process and 
other land sector development support, such 
as projects implementing Circular No. 3, as 
well as technical assistance for the drafting of 
a resettlement sub-decree, need to incorpo-
rate the elements of a human rights approach 
described in this discussion paper. Otherwise 
they risk feeding into the very same pat-
tern of manipulation by power holders to the 
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detriment of the poorest and most vulnerable 
households as occurred under LMAP.

Development agencies should work to build 
on existing positive aspects of their projects 
and development relationships that effectively 
shift power to rights-holders and hold duty-
bearers accountable for their decisions and 
actions. Given the resource-intensive and 
cultural changes that are often required to 
adopt a comprehensive human rights ap-
proach, multilateral and bilateral development 
and aid agencies should incrementally adopt 
the elements of a human rights approach in all 
of their projects and throughout their organi-
zations. In doing so, they will be supporting 
a development process that will be ultimately 
PRUH�HI¿FLHQW�DQG�HIIHFWLYH�DW�DFKLHYLQJ�VXV-
tained and meaningful goals that contribute to 
a more just, prosperous and stable Cambo-
dian society.
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